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AMENDING EXECUTIVE ORDER 12866: GOOD
GOVERNANCE OR REGULATORY USURPA-
TION?

TUESDAY, FEBRUARY 13, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:05 p.m., in Room
2141 of the Rayburn House Office Building, the Honorable Linda
Sanchez (Chairwoman of the Subcommittee) presiding.

Ms. SANCHEZ. The hearing of the Subcommittee on Commercial
and Administrative Law will now come to order.

I would like to begin by welcoming everyone to the first hearing
of this Subcommittee of the 110th Congress, and in particular I
wish to extend warm regards to the Ranking Member of the Sub-
committee, Mr. Cannon. I very much look forward to our working
together. I would also like to welcome the two newest Members to
the Judiciary Committee, Mr. Johnson and Mr. Jordan, to the Sub-
committee.

At the request of a minority Member of the Science Committee,
we moved the starting time of this hearing from 1 to 2 p.m. to ac-
commodate the Science Committee hearing that has just concluded,
and I appreciate the cooperation of our Ranking Member and the
indulgence of our witnesses and attendees.

I will now recognize myself for a short statement.

Over the last several weeks, I have been reading some very dis-
turbing news reports and commentaries about an Executive Order
issued last month by President Bush. The new Order substantially
amends Executive Order 12866, an Order that has guided the OMB
regulatory review process for the last 13 years. This new Order re-
quires agencies to identify specific “market failures” or problems
that warrant a new regulation. Furthermore, agency heads are now
required to designate a presidential appointee as an “agency policy
officer” to control upcoming rulemaking. In a sense, the Executive
Order politicizes regulations, many of which were specifically cre-
ated by experts to protect the health and safety of our citizens. I
am concerned that the main thrust of this new Order appears to
shift control of the regulatory process from the agencies—the enti-
ties that have the most substantive knowledge and experience to
the White House.
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The primary purpose of this regulatory process is to provide
guidance and interpret technical policies, often at the request of in-
dustry. Unfortunately, we don’t know what prompted President
Bush to undertake a major overhaul of this proven process. There
is some speculation as to the Administration’s reasoning. The New
York Times, for example, reported that this new Executive Order
“strengthens the hand of the White House in shaping rules that
have, in the past, often been generated by civil servants and sci-
entific experts.” Others claim that this is just another clandestine
“power grab” by the Administration.

These thoughts and concerns are not just being expressed by the
so-called liberal media or partisan hacks. CRS, for example, says
that the revisions made by Executive Order 13422 “represent a
clear expansion of presidential authority over rulemaking agen-
cies.” CRS also notes that the Order can be viewed as part of a
broader statement of presidential authority presented throughout
the Bush administration—from declining to provide access to Exec-
utive Branch documents and information to creating presidential
signing statements indicating that certain statutory provisions will
be interpreted consistent with the President’s view of the “unitary
executive.”

That is a rather serious observation coming from a preeminently
nonpartisan source. And the fact that Subcommittees from both the
Judiciary and Science Committees are looking into this issue I
think underscores the serious concerns that the Order appears to
present.

To help shed some light on these issues, we have with us today
a truly notable witness panel. We are pleased to have a representa-
tive from the Administration, as well as two former Administration
officials. We also have the author of the CRS report that I men-
tioned earlier, as well as one of the leading academics on presi-
dential review of rulemaking. Accordingly, I very much look for-
ward to hearing their testimony, and appreciate their willingness
to participate.

[The prepared statement of Ms. Sanchez follows:]

PREPARED STATEMENT OF THE HONORABLE LINDA T. SANCHEZ, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND CHAIRWOMAN, SUBCOMMITTEE ON
COMMERCIAL AND ADMINISTRATIVE LAW

Over the last several weeks, I've been reading some very disturbing news reports
and commentaries about an executive order issued last month by President Bush.
The new Order substantially amends Executive Order 12866, an order that has
guided the OMB regulatory review process for the last 13 years. This new Order
requires agencies to identify specific “market failures” or problems that warrant a
new regulation. Furthermore, agency heads are now required to designate a presi-
dential appointee as an “agency policy officer” to control upcoming rulemaking.

In a sense, this Executive Order politicizes regulations, many of which were spe-
cifically created by experts to protect the health and safety of our citizens.

I am concerned that the main thrust of this new Order appears to shift control
of the regulatory process from the agencies—the entities that have the most sub-
stantive knowledge and experience—to the White House.

The primary purpose of this regulatory process is to provide guidance and inter-
pret technical policies, often at the request of industry.

Unfortunately, we don’t know what prompted President Bush to undertake a
major overhaul of this proven process.

There is some speculation as to the Administration’s reasoning. The New York
Times, for example, reported that this new Executive Order “strengthens the hand
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of the White House in shaping rules that have, in the past, often been generated
by civil servants and scientific experts.”

Others claim this is just another clandestine “power grab” by the Administration.

These thoughts and concerns are not just being expressed by the so-called liberal
media or partisan hacks. CRS, for example, says the revisions made by Executive
Order 13422 “represent a clear expansion of presidential authority over rulemaking
agencies.”

CRS also notes that the Order “can be viewed as part of a broader statement of
presidential authority presented throughout the Bush Administration—from declin-
ing to provide access to Executive branch documents and information to creating
presidential signing statements indicating that certain statutory provisions will be
interpreted consistent with the President’s view of the ‘unitary executive.””

That’s a rather serious observation coming from a preeminently nonpartisan
source.

And the fact that subcommittees from both the Judiciary and Science Committees
are looking into this issue I think underscores the serious concerns that the Order
appears to present.

To help shed some light on these issues, we have with us today a truly notable
witness panel. We are pleased to have a representative from the Administration as
well as two former Administration officials. We also have the author of the CRS re-
port that I mentioned earlier as well as one of the leading academics on Presidential
review of rulemaking.

Accordingly, I very much look forward to hearing their testimony and appreciate
their willingness to participate.
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ATTACHMENT

Executive Order 12866 as amended by Executive Orders 13258 and 13422

Federal Register: September 30, 1993 (Volume 58)]
[Presidential Documents]
{Page 51735)]

Executive Order 12866 of 30, 1993--Regulatory Planning and Review

The American people deserve a regulatory system that works for them, not against them:
a regulatory system that protects and improves their health, safety, environment, and
well-being and improves the performance of the without i i bl
or unreasonable costs on society; regulatory policies that recogni o that the private sector (Pormattedt underine |
and private markets are the best engine for ic growth; Yy hes that

respect the role of State, local, and tribal governments; and regulanons that are effective,

consistent, sensible, and understandable. We do not have such a regulatory system today.

With this Executive order, the Federal Government begins a program to reform and make

morc efﬁclent thc rcgulamry process. The objectives of this Executive order are to

ion with respect to both new and exlstmg regulations; to

reaffirm the pnmacy of Federal ies in the regulatory decisi ...‘mg process; to
restore the integrity and legitimacy of latory review and oversight; and to make the
process more accessible and open to the public. In pursuing these objectives, the
regulatory process shall be conducted so as to meet applicable statutory requi and

with due regard to the discretion that has been entrusted to the Federal agencies.
Accordingly, by the authority vested in me as President by the Constitution and the laws
of the United States of America, it is hcreby ordered as follows:
Section l S of Regulatory Philosophy and Principles. (a) Thc Regulatory
Phil y. Federal ies should p 1} only such 1 as are ired by
law, are necessary to interpret the la.w, or are made necessary by compelling pubhc need,
such as material faitures of private markets to protect or improve the health and safety of
the public, the environment, or the well-being of the American people. In deciding
whether and how to regulate, agencies should assess all costs and benefits of available
regulatory alternatives, including the alternative of not regulating. Costs and benefits
shail be understood to include both quanuﬂablc measures (to the fullest extent that these
can be usefully esti d) and quali of costs and benefits that are difficult
to quantify, but nevertheless essential to consider. Further, in choosing among alternative
regulatory approaches agencies should select those approaches that maximize net
beneﬁrs {incl ial economic, envi 1, public health and safety, and other
2 disu'ibulive imp and equity), unless a statute requires another regulatory
approach.
(b) The Principles of Regulation. To ensure that the agencies' regulatory programs are
consistent with the philosophy set forth above, agencies should adhere to the following
principles, to the extent permitted by law and where applicable:

1) Each agency shall identify in writing the specific market failure (suchas -
externalities, market power, fack of information) or other specific problem that

it intends to address (incuding, where applicable, the failures of public Deletad: Euch agency shall identify the
institutions) that warrant new agency action, as well as assess the significance of | Problem that it intends to address

(including. where applicuble, the fuilures.

that problern, to enable assessment of whether any new requlation is warranted.” e of private tnarkets or public tnstiturions
that warvant new agency action) as well
&s ssess the significance of that problem.




(2) Each agency shall examine whether existing regulanons (or other law) have created,
or contributed to, the problem that a new I} is to correct and whether
those regulations (or other law) should be modified to achieve the intended goal of
regulation more effectively.

(3) Each agency shall identify and assess available alternatives to direct regulation,
including providing economic incentives to encourage the desired behavior, such as user
fees or marketable permits, or providing information upon which choices can be made by
the public.

(4) In setting regulatory priorities, each agency shall consider, to the extent reasonable,
the degree and nature of the risks posed by various substances or activities within its

jurisdiction.
(5) ‘When an agency d ines that a regulation is the best available method of

ieving the 'y objective, it shall design its regulations in the most cost-effective
manner to achieve Lhe rcgulawry objecnve In doing so, each agency shall consider
incentives for i dictability, the costs of enforcement and

compliance (to the govemmem, regulatsd entities, and the public), flexibility, distributive
impacts, and equity.

(6) Each agency shall assess both the costs and the benefits of the intended regulation
and, recognizing that some costs and benefits are difficult to quantify, propose or adopt a
regulation only upon a reasoned determination that the benefits of the intended regulation

justify its costs.

(7) Each agency shall base its decisions on the best i scientific,
technical, economic, and other information concerning the need for, and consequences of,
the i ded lation_or guidance doel

(8) Each agency shall identify and assess alternative forms of regulation and shall, to the
extent feasible, specify performance objectives, rather than specifying the behavior or
manner of compliance that regulated entities must adopt.

(9) Wherever fcnsnble, agencms shall seek views of appropriate State, local, and tribal

officials before imposing that might significantly or uniquely
affect those governmental entities. Each agency shall assess the effects of Federal
regulations on State, local, and tribal g ifically the availability

of resources to carry out those mAndms and seek to minimize those bu.rdcns that
uniquely or significantly affect such governmental entities, consistent with achieving
regulatory objectives. In addition, as appropriate, agencics shall seek to harmonize
Federal regulatory actions with related State, local, and tribal regulatory and other
governmental functions.

(10) Each agency shall avoid regulations and guidance docuiments that are
incompatible, or duplicative with its other regulations and guidance documents ¢
of other Federal agencies

burden on society, including individuals, businesses of dlff:nng sizes, and other entities
(including small communities and governmental entities), consistent with obtaining the
regulatory objectives, taking mto account, among other things, and to the extent

icable, the costs of ve




(12) Each agency shall draft its regulations and guidance documents to be simple and . - { Formatted: Font color: Red
€asy to understand, with the goal of minimizing the potential for uncertainty and

litigation arising from such uncertainty.

Sec. 2. Organization, An efficient regulatory planning and review process is vital to

ensure that the Federal Government's regulatory system best serves the American people.

(a) The Agencies. B Federal ies are the repositories of significant sut ive

pertise and experi they are responsible for developing regulations and guidance _ _ _ .. - { Formattsd: Fork color: Red
documents and assuring that the regulations and guidance documents are consistent with _ _ -

order.
(b) The Office of Management and Budget, Coordinated review of agency rulemaking is
necessary (o ensure that regulations and guidance documents are consistent with . .- { Pormattad: Font color: Red

order, and that decisions made by one agency do not conflict with the policies or actions
taken or planned by another agency. The Office of Management and Budget (OMB) shall
carry out that review function. Within OMB, the Office of Information and Regulatory
Affairs (OIRA) is the repository of expertise concerning regulatory issues, including
methodologies and procedures that affect more than one agency, this Executive order,
and the President's regulatory policies. To the extent permitted by taw, OMB shall
provide guidance to agencies and assist the President, and other regulatory poli
advisors to the President in regulatory planning and shall be the entity that revi
individual regulations and guidance documents, as provided by this Executi
(c)Assistan n fulfilling hig responsibiliti xecuti

shall be assisted by the regulatory policy ady

xecut e Deletad: The Vice President. The Viee
ithi i v President is the principal advisoe to the
within the Executive Office of the A e o o principel v ta
developroent and presentation of
recommend

President and by such agency officials and personnel as the President may,

time, consult. N 0 ftions conceming, regulatory
L. P N [N 3 5 set forth
Sec. 3. Defi For purposes of this order: R R i e iem b3

() "Advisors" refers to such regulatory policy advisors to the President as the President
nay from time (o time consult, including, among others: W

(1) the Director of OMB;

(2) the Chair (or another member) of the Council of Economic Advisers;

(3) the Assistant to the President for Economic Policy;

(4) the Assistant to the President for Domestic Policy;

(5) the Assistant to the President for National Security Affairs;, -

6).the Director of the Office of Science and Technology Policy;

{7)the Deputy Assistant to the President and Director for Interpovernmental Affairs;

(8) the Assistant to the President and Staff Secretary;

(9) the Assistant to the President and Chief of Staff to the Vice President;

(10) the Assistant to the President and Counsel to the President;

(11} the Chairman of the Coyncil on Environmental Quality and Director of the Office of _

Environmental Quality; and T

(12) the Assistant to the President for Homeland Security:

(13) the Administrator of OIRA, who also shall coordinate Eén:nﬁlﬁ;li“c‘at_i(—)ﬂs_r_el‘a-tiﬁ_g o -
this Executive order among the agencies, OMB, the other Advisors, and the Office of the

Vice President.

Deletad: the Assistant to the President
for Intergovermental Affairs
Deleted: the Deputy Assistant to the

President and Directar of the White
House Office on Environmental Policy
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The primary purpose of this regulatory process is to provide
guidance and interpret technical policies, often at the request of in-
dustry. Unfortunately, we don’t know what prompted President
Bush to undertake a major overhaul of this proven process. There
is some speculation as to the Administration’s reasoning. The New
York Times, for example, reported that this new Executive Order
“strengthens the hand of the White House in shaping rules that
have, in the past, often been generated by civil servants and sci-
entific experts.” Others claim that this is just another clandestine
“power grab” by the Administration.

These thoughts and concerns are not just being expressed by the
so-called liberal media or partisan hacks. CRS, for example, says
that the revisions made by Executive Order 13422 “represent a
clear expansion of presidential authority over rulemaking agen-
cies.” CRS also notes that the Order can be viewed as part of a
broader statement of presidential authority presented throughout
the Bush administration—from declining to provide access to Exec-
utive Branch documents and information to creating presidential
signing statements indicating that certain statutory provisions will
be interpreted consistent with the President’s view of the “unitary
executive.”

That is a rather serious observation coming from a preeminently
nonpartisan source. And the fact that Subcommittees from both the
Judiciary and Science Committees are looking into this issue I
think underscores the serious concerns that the Order appears to
present.

To help shed some light on these issues, we have with us today
a truly notable witness panel. We are pleased to have a representa-
tive from the Administration, as well as two former Administration
officials. We also have the author of the CRS report that I men-
tioned earlier, as well as one of the leading academics on presi-
dential review of rulemaking. Accordingly, I very much look for-
ward to hearing their testimony, and appreciate their willingness
to participate.

[The prepared statement of Ms. Sanchez follows:]

PREPARED STATEMENT OF THE HONORABLE LINDA T. SANCHEZ, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND CHAIRWOMAN, SUBCOMMITTEE ON
COMMERCIAL AND ADMINISTRATIVE LAW

Over the last several weeks, I've been reading some very disturbing news reports
and commentaries about an executive order issued last month by President Bush.
The new Order substantially amends Executive Order 12866, an order that has
guided the OMB regulatory review process for the last 13 years. This new Order
requires agencies to identify specific “market failures” or problems that warrant a
new regulation. Furthermore, agency heads are now required to designate a presi-
dential appointee as an “agency policy officer” to control upcoming rulemaking.

In a sense, this Executive Order politicizes regulations, many of which were spe-
cifically created by experts to protect the health and safety of our citizens.

I am concerned that the main thrust of this new Order appears to shift control
of the regulatory process from the agencies—the entities that have the most sub-
stantive knowledge and experience—to the White House.

The primary purpose of this regulatory process is to provide guidance and inter-
pret technical policies, often at the request of industry.

Unfortunately, we don’t know what prompted President Bush to undertake a
major overhaul of this proven process.

There is some speculation as to the Administration’s reasoning. The New York
Times, for example, reported that this new Executive Order “strengthens the hand
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of the White House in shaping rules that have, in the past, often been generated
by civil servants and scientific experts.”

Others claim this is just another clandestine “power grab” by the Administration.

These thoughts and concerns are not just being expressed by the so-called liberal
media or partisan hacks. CRS, for example, says the revisions made by Executive
Order 13422 “represent a clear expansion of presidential authority over rulemaking
agencies.”

CRS also notes that the Order “can be viewed as part of a broader statement of
presidential authority presented throughout the Bush Administration—from declin-
ing to provide access to Executive branch documents and information to creating
presidential signing statements indicating that certain statutory provisions will be
interpreted consistent with the President’s view of the ‘unitary executive.””

That’s a rather serious observation coming from a preeminently nonpartisan
source.

And the fact that subcommittees from both the Judiciary and Science Committees
are looking into this issue I think underscores the serious concerns that the Order
appears to present.

To help shed some light on these issues, we have with us today a truly notable
witness panel. We are pleased to have a representative from the Administration as
well as two former Administration officials. We also have the author of the CRS re-
port that I mentioned earlier as well as one of the leading academics on Presidential
review of rulemaking.

Accordingly, I very much look forward to hearing their testimony and appreciate
their willingness to participate.
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ATTACHMENT

Executive Order 12866 as amended by Executive Orders 13258 and 13422

Federal Register: September 30, 1993 (Volume 58)]
[Presidential Documents]
{Page 51735)]

Executive Order 12866 of 30, 1993--Regulatory Planning and Review

The American people deserve a regulatory system that works for them, not against them:
a regulatory system that protects and improves their health, safety, environment, and
well-being and improves the performance of the without i i bl
or unreasonable costs on society; regulatory policies that recogni o that the private sector (Pormattedt underine |
and private markets are the best engine for ic growth; Yy hes that

respect the role of State, local, and tribal governments; and regulanons that are effective,

consistent, sensible, and understandable. We do not have such a regulatory system today.

With this Executive order, the Federal Government begins a program to reform and make

morc efﬁclent thc rcgulamry process. The objectives of this Executive order are to

ion with respect to both new and exlstmg regulations; to

reaffirm the pnmacy of Federal ies in the regulatory decisi ...‘mg process; to
restore the integrity and legitimacy of latory review and oversight; and to make the
process more accessible and open to the public. In pursuing these objectives, the
regulatory process shall be conducted so as to meet applicable statutory requi and

with due regard to the discretion that has been entrusted to the Federal agencies.
Accordingly, by the authority vested in me as President by the Constitution and the laws
of the United States of America, it is hcreby ordered as follows:
Section l S of Regulatory Philosophy and Principles. (a) Thc Regulatory
Phil y. Federal ies should p 1} only such 1 as are ired by
law, are necessary to interpret the la.w, or are made necessary by compelling pubhc need,
such as material faitures of private markets to protect or improve the health and safety of
the public, the environment, or the well-being of the American people. In deciding
whether and how to regulate, agencies should assess all costs and benefits of available
regulatory alternatives, including the alternative of not regulating. Costs and benefits
shail be understood to include both quanuﬂablc measures (to the fullest extent that these
can be usefully esti d) and quali of costs and benefits that are difficult
to quantify, but nevertheless essential to consider. Further, in choosing among alternative
regulatory approaches agencies should select those approaches that maximize net
beneﬁrs {incl ial economic, envi 1, public health and safety, and other
2 disu'ibulive imp and equity), unless a statute requires another regulatory
approach.
(b) The Principles of Regulation. To ensure that the agencies' regulatory programs are
consistent with the philosophy set forth above, agencies should adhere to the following
principles, to the extent permitted by law and where applicable:

1) Each agency shall identify in writing the specific market failure (suchas -
externalities, market power, fack of information) or other specific problem that

it intends to address (incuding, where applicable, the failures of public Deletad: Euch agency shall identify the
institutions) that warrant new agency action, as well as assess the significance of | Problem that it intends to address

(including. where applicuble, the fuilures.

that problern, to enable assessment of whether any new requlation is warranted.” e of private tnarkets or public tnstiturions
that warvant new agency action) as well
&s ssess the significance of that problem.




(2) Each agency shall examine whether existing regulanons (or other law) have created,
or contributed to, the problem that a new I} is to correct and whether
those regulations (or other law) should be modified to achieve the intended goal of
regulation more effectively.

(3) Each agency shall identify and assess available alternatives to direct regulation,
including providing economic incentives to encourage the desired behavior, such as user
fees or marketable permits, or providing information upon which choices can be made by
the public.

(4) In setting regulatory priorities, each agency shall consider, to the extent reasonable,
the degree and nature of the risks posed by various substances or activities within its

jurisdiction.
(5) ‘When an agency d ines that a regulation is the best available method of

ieving the 'y objective, it shall design its regulations in the most cost-effective
manner to achieve Lhe rcgulawry objecnve In doing so, each agency shall consider
incentives for i dictability, the costs of enforcement and

compliance (to the govemmem, regulatsd entities, and the public), flexibility, distributive
impacts, and equity.

(6) Each agency shall assess both the costs and the benefits of the intended regulation
and, recognizing that some costs and benefits are difficult to quantify, propose or adopt a
regulation only upon a reasoned determination that the benefits of the intended regulation

justify its costs.

(7) Each agency shall base its decisions on the best i scientific,
technical, economic, and other information concerning the need for, and consequences of,
the i ded lation_or guidance doel

(8) Each agency shall identify and assess alternative forms of regulation and shall, to the
extent feasible, specify performance objectives, rather than specifying the behavior or
manner of compliance that regulated entities must adopt.

(9) Wherever fcnsnble, agencms shall seek views of appropriate State, local, and tribal

officials before imposing that might significantly or uniquely
affect those governmental entities. Each agency shall assess the effects of Federal
regulations on State, local, and tribal g ifically the availability

of resources to carry out those mAndms and seek to minimize those bu.rdcns that
uniquely or significantly affect such governmental entities, consistent with achieving
regulatory objectives. In addition, as appropriate, agencics shall seek to harmonize
Federal regulatory actions with related State, local, and tribal regulatory and other
governmental functions.

(10) Each agency shall avoid regulations and guidance docuiments that are
incompatible, or duplicative with its other regulations and guidance documents ¢
of other Federal agencies

burden on society, including individuals, businesses of dlff:nng sizes, and other entities
(including small communities and governmental entities), consistent with obtaining the
regulatory objectives, taking mto account, among other things, and to the extent

icable, the costs of ve




(12) Each agency shall draft its regulations and guidance documents to be simple and . - { Formatted: Font color: Red
€asy to understand, with the goal of minimizing the potential for uncertainty and

litigation arising from such uncertainty.

Sec. 2. Organization, An efficient regulatory planning and review process is vital to

ensure that the Federal Government's regulatory system best serves the American people.

(a) The Agencies. B Federal ies are the repositories of significant sut ive

pertise and experi they are responsible for developing regulations and guidance _ _ _ .. - { Formattsd: Fork color: Red
documents and assuring that the regulations and guidance documents are consistent with _ _ -

order.
(b) The Office of Management and Budget, Coordinated review of agency rulemaking is
necessary (o ensure that regulations and guidance documents are consistent with . .- { Pormattad: Font color: Red

order, and that decisions made by one agency do not conflict with the policies or actions
taken or planned by another agency. The Office of Management and Budget (OMB) shall
carry out that review function. Within OMB, the Office of Information and Regulatory
Affairs (OIRA) is the repository of expertise concerning regulatory issues, including
methodologies and procedures that affect more than one agency, this Executive order,
and the President's regulatory policies. To the extent permitted by taw, OMB shall
provide guidance to agencies and assist the President, and other regulatory poli
advisors to the President in regulatory planning and shall be the entity that revi
individual regulations and guidance documents, as provided by this Executi
(c)Assistan n fulfilling hig responsibiliti xecuti

shall be assisted by the regulatory policy ady

xecut e Deletad: The Vice President. The Viee
ithi i v President is the principal advisoe to the
within the Executive Office of the A e o o principel v ta
developroent and presentation of
recommend

President and by such agency officials and personnel as the President may,

time, consult. N 0 ftions conceming, regulatory
L. P N [N 3 5 set forth
Sec. 3. Defi For purposes of this order: R R i e iem b3

() "Advisors" refers to such regulatory policy advisors to the President as the President
nay from time (o time consult, including, among others: W

(1) the Director of OMB;

(2) the Chair (or another member) of the Council of Economic Advisers;

(3) the Assistant to the President for Economic Policy;

(4) the Assistant to the President for Domestic Policy;

(5) the Assistant to the President for National Security Affairs;, -

6).the Director of the Office of Science and Technology Policy;

{7)the Deputy Assistant to the President and Director for Interpovernmental Affairs;

(8) the Assistant to the President and Staff Secretary;

(9) the Assistant to the President and Chief of Staff to the Vice President;

(10) the Assistant to the President and Counsel to the President;

(11} the Chairman of the Coyncil on Environmental Quality and Director of the Office of _

Environmental Quality; and T

(12) the Assistant to the President for Homeland Security:

(13) the Administrator of OIRA, who also shall coordinate Eén:nﬁlﬁ;li“c‘at_i(—)ﬂs_r_el‘a-tiﬁ_g o -
this Executive order among the agencies, OMB, the other Advisors, and the Office of the

Vice President.

Deletad: the Assistant to the President
for Intergovermental Affairs
Deleted: the Deputy Assistant to the

President and Directar of the White
House Office on Environmental Policy




(b) "Agency,” unless otherwise indicated, means any authority of the United States that is
an "agency” under 44 U.S.C. 3502(1), other than those considered to be independent
regulatory agencies, as defined in 44 U.S.C. 3502(10).

(c) "Director” means the Director of OMB.

which the agency intends to have the force and effect of law, that is designed to
implement, interpret, or prescribe law or policy or to describe the procedure or practice
requirements of an agency. It does not, however, include:

556,557;

(2) Regulations or rules that pertain to a military or foreign affairs function of the United
States, other than p lations and lations involving the import or export
of non-defense articles and services;

matters; or

(4) Any other category of lati pted by the Admini of OIRA.

(e) "Regulatory action” means any substantive action by an agency (normally published
in the Federal Register) that promulgates or is expected to lead to the promulgation of a

notices of proposed rulemaking.
(f) "Significant regulatory action" means any regulatory action that is likely to resultin a
zegulation that may:
(1) Have an annual effect on the economy of $100 million or more or adversely affect in

a material way the economy, a sector of the economy, productivity, competition, jobs, the
environment, public health or safety, or State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or otherwise interfere with an action taken or planned
by another agency;

(3) Materially aiter the budgetary impact of entitl grants, user fees, or loan
programs or the rights and obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of legal mandates, the President's
priorities, or the principles set forth in this Executive order.

£g) “Guidance document” means an agency statement of seneral applicabliltly and future
effect, other than regulatory action, that sets forth a policy on a statutory, regulatory, or
1echnical issue or an interpretation of a statutory or regulatory issue.”

{h) “Significant guidance document™

1) Means a guidance document disseminated to repulated entities ot the general public ~

that, for purposes of this order, may reasonably be anticipated to:

(A) Lead to an annual etfect of $100 million or more or adversely affect in a material
way the economy, a sector of the economy, productivity, competition, jobs, the
eavironment. public health or safety, or State, local, or tribal governments or
communities;

(B) Create a serious inconsistency or otherwise interfere with an action taken or
Dplanned by another agency;

_ . - { Pormatted: Fonk color: Red
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C) Materially alter the budgetary impact of entitlements, grants, user fees, or loan
programs or the rights or obligations of recipients thereof; or

(D) Raise novel legal or policy issues arising out of legal mandates, the President's
priorities. or the principles set forth in this Executive order; and

(2) Does not include:

(A} Guidance documents on regalations issued in accordance with the formal
rulemaking provisions of 5 U.8.C. 556, 557;

(B) Guidance documents that pertain to a military or foreign affairs function of the
United States, other than procurement regulations and regulations involving the import or
export of non-defense articles and services;

€} Guidance documents on tegulations that are limited to agency organization
management, or personnel matters; or

D) Any other category of guidance documents exempted by the Administrator of
OIRA."

Sec. 4. Plannmg Mechamsm In order to have an effecuve regulatory program, to provide

for of w0 ion and the resolution of potential

contlicts at an early stage, to involve the public and its State, local, and tribal officials in

regulatory planning, and to ensure that new or revised regulations promote the President's

priorities and the principles set forth in this Executive order, these procedures shall be

followed, to the extent permitted by law: (a) The Director may convene a meetingof .-

agency heads and other government personnel as appropriate to seek a common

understanding of priorities and to coordinate regulatory efforts to be accomplished in the

upcoming vear. , e ]

(b) Unified Regulatory Agenda “For| purposes of this subsectlon the't term age y" or
"agencies" shall also include those i to be indep as

defined in 44 U.S.C. 3502(10). Each agency shall prepare an ugenda of all regulations

under development or review, at a time and in a manner specified by the Administrator of

OIRA. The description of each regulatory action shall contain, at 2 minimum, a

regulation identifier number, a brief summary of the action, the legal authority for the

action, any legal deadline for the action, and the name and telephone number of a

knowledgeable agency official. Agencies may incorporate the information required under

5U.8.C. 602 and 41 U.S.C. 402 into these agendas.

(c) The Regulatory Plan. For purposcs of thxs snbsecuon, thc term “agency" or "agencies"

shall also include those i to be i ies, as defined in

44 U.S.C. 3502(10). (1) As part of the Umﬁed Regulatory Agenda. beginning in 1994,

each agency shall prepare a Regulatory Plan (Plan) of the most important significant

regulatory actions that the agency reasonably expects to issue in proposed or final form in

Delatad: Agencies' Policy Meeting
Farly in each year's planning cyele. the
Vice President shall convene & mesting of
e Advisors s the bieads of agencies 10
seek i common underssanding of
priorities and to coordinate regulatory
efforts to be accompiished in the
upcoming year.

that fiscal year or thereafter Unless specificaily anthorized by the head of the agency, no _

rulemaking shall commence nor be included on the Plan without the apnmval of the

agency's Regulatory Policy Office, and the Plan shali contain at a minimum, . - - | Daleted: The Plan shall be approved
””””” personally by the agency head and shalt

contain a1 & minimum



(A) A statement of the agency's regulatory objectives and priorities and how they relate
to the President’s priorities;

(B) A summary of each planned signi y action including, to the extent
possible, alternatives to be idered and p i i of the anticip costs
and benefits of each rule as well as the agem.y s best esnmate of the combined aperepate
costs and benefits of all its regulations planned for that calendar vear to assist with the
identification of priorities;

(C) A summary of the legal basis for each such action, including whether any aspect of

the action is required by statute or court order, and specific citation to such statute, order, .

ot other legal awthority”,
(D) A statement of the need for each such action and, if applicable, how the action will
reduce risks to public health, safety, or the environment, as well as how the magnitude of
the risk addressed by the action relates to other risks within the jurisdiction of the agency;
(E) The agency's schedule for action, including a of any applicable statutory or
judicial deadlines; and

(F) The name, address, and telephone number of a person the public may contact for
additional information about the planned regulatory action.

(2) Each agency shall forward its Plan to OIRA by June 1st of each year.

(3) With'm 10 calendar days after OIRA has recelvrd an agencys Plan, OIRA shall

action taken or planmed shall promptly notify, in writing, the Administrator of OIRA,
who shall forward that communication to the issuing agency, the Advisors, and the Vice
President.

(5) If the Administrator of OIRA believes that a planned regulatory action of an agency
may be inconsistent with the President's priorities or the principles set forth in this
Executive order or may be in conflict with any policy or action taken or planned by
another agency, the Administrator of OIRA shall promptly notify, in writing, the affected
agencies, nnd the Advisors.,

in appropriate instances, request further
(7) The Plans developed by the issuing agency shall be publlshcd annually in the October
publication of the Unified Regulatory Agenda. This publication shall be made available
to the Congress; State, local, and tribal govmments, and the public. Any views on any
aspect of any agency Plan, including whether any planned regulatory action might
conflict with any other planned or existing regulation, impose any unintended
consequences on the public, or confer any unclaimed benefits on the pubtic, should be
directed to the issuing agency, with a copy to OIRA,

(d) chulat.ory Working Group. Within 30 days of the date of this Executive order, the

- " Formatted: Font color: Red
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- | Delated: , end the Vice President. §

-| Delebad: end the Vice President.

Delebad: Vice President, with the
Advisors' exsistance

of OIRA shall aRegulatory Working Group ("Working Group“),
which shall consist of representatives of the heads of each agency that the Ad
determines to have significant d i ibility, and Advisors, The

(mcludmg, among others (1) the develop of i y




10

methods, efficacy, and utility of comparative risk in regul d

making, and (3) the development of short forms and other streamlined regulatory
approaches for small businesses and other entities). The Working Group shall meet at
least quarterly and may meet as a whole or in subgroups of agencies with an interest in
particular issues or subject areas. To inform its discussions, the Working Group may
commission analytical studies and reports by OIRA, the Administrative Conference of
the United States, or any other agency.

(¢) Conferences. The Administrator of OIRA shall meet quarterly with representatives of
State, local, and tribal governments to identify both existing and proposed regulations
that may uniquely or significantly affect those governmental entities. The Administrator
of OIRA shall also convene, from time to time, conferences with representatives of
businesses, nongovernmental organizations, and the public to discuss regulatory issues of
common concern.

Sec. 5. Existing Regulations. In order to reduce the regulatory burden on the American
people, their families, their communities, their State, local, and tribal governments, and
their industries; to determine whether lati Igated by the ive branch of
the Federal Government have become unjustified or unnecessary as a result of changed
circumstances; to confirm that regulations are both compatible with each other and not
duplicative or inappropriately burd in the to ensure that all regulations
are consistent with the President's priorities and the principles set forth in this Executive
order, within applicable law; and to otherwise improve the effectiveness of existing
regulations: (a) Within 90 days of the date of this Executive order, each agency shall
submit to OIRA a p i with its and regulatory priorities, under
which the agency will periodically review its existing signi lations to d i
‘whether any such regulations should be modified or eliminated so as to make the

agency s regulatory program more effective in achlevmg the regulatory objectives, less

or in greater ali with the President's priorities and the principles set
forth in this ive order. Any signi lations selected for review shall be
included in the agency's annual Plan. The agency shall also identify any legislative
mandates that require the agency to p 1 or inue to impose lations that the

agency believes are unnecessary or outdated by reason of changed circumstances.

(b) The Administrator of OIRA shall work with the Regulatory Working Group and other
interested entities to pursue the objectives of this section. State, local, and tribal
governments are specifically encouraged to assist in the identification of regulations that
impose significant or unique burdens on those governmental entities and that appear to
have outllved t.hen- Jusuﬁcmon or be otherwxse mconststem wnh the publlc interest.

appmpmte agency or agencies other existing regulations of an agen groups of
regulations of more than one agency that affect a particular group, industry, or sector of
the economy, or may identify legislative mandates that may be appropriate for
reconsideration by the Congress.

Sec. 6. Centralized Review of Regulations. The guidelines set forth below shall apply to
all regulatury actlons for both new and exlstmg regulations, by agencies other than those
d by the Administrator of OIRA.

lly
(a) Agency Responsibilities,
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(1) Each agency shall (consxslcnt wnth its own rules, regulations, or procedures) provide
the public with ingful participation in the latory process. In particular, before
issuing a notice of proposed rulemaking, each agency shou]d where appropriate, seck the
involvement of those who are intended to benefit from and those expected to be burdened
by any regulation (including, specifically, State, local, and tribal officials). In addition,
each agency should afford the public a meaningful opportunity to comment on any
proposed regulation, which in most cases should include a comment period of not less
than 60 days. Jn consultation with OIRA, each agency may also consider whetherto

utilize formal rulemaking procedures under 5 U.S.C. 556 and 557 for the resolution of
complex dctemmanons Bach agency also is dlmclecl to explore and, whcre appropnate.
use for

- (Farma ot o o]

@Wﬂ%‘mw
one of the agency's Presidential Appointees to be its Regulatory Policy Officer. advise
QMBS of such designation, and annually update OMB on the status of this designation, _
(3) In addition to adhering to its own rules and p i and to the requi of the
i ive P dure Act, the Regulatory Flexlbl.hty Act, the Paperwork Reduction
Act, and other applicable law, each agency shall develop its regulatory actions in a timely
fashion and adhere to the following procedures with respect to a regulatory action:
(A) Each agency shall provide OIRA, at such times and in the manner specified by the
Administrator of OIRA, with a list of its planned regulatory actions, indicating those
which the agency believes are significant regulatory actions within the meaning of this
Executive order. Absent a material change in the development of the planned regulatory
action, those not designated as significant will not be subject to review under this section
unless, within 10 working days of receipt of the list, the Administrator of OIRA nouﬁes
the agency that OIRA has determined that a planned lation is a signi y
action within the meaning of this Executive order. The Administrator of OIRA may
waive review of any planned regulatory action designated by the agency as significant, in
which case the agency need not further comply with subsection (a)(3)(B) or subsection
{a)(3)(C) of this section.
(B) For each matter identified as, or determined by the Administrator of OIRA to be, a
significant regulatory action, the issuing agency shall provide to OIRA:
(i) The text of the draft regulatory action, together with a reasonably detailed description
of the need for the regulatory action and an explanation of how the regulatory action will
meet that need; and
(ii) An assessment of the potential costs and benefits of the regulatory action, including
an explanation of the manner in which the regulatory action is consistent with a statutory
mandate and, to the extent permitted by law, p the President's priorities and
avoids undue interference with State, local, and tribal governments in the exercise of their
govemnmental functions.
(C) For those matters identified as, or ined by the Admini of OIRA to be, a
significant regulatory action within the scope of section 3(f)(1), the agency shall also
provide to OIRA the following additional information developed as part of the agency's
decision-making process (unless prohibited by law):
(i) An assessment, including the underlying analysis, of benefits anticipated from the
regulatory action (such as, but not limited to, the promotion of the efficient functioning of
the economy and private markets, the enhancement of health and safety, the protection of

‘[W:mehr:m

Ddud wmmwu;namea.uuf

head.
ummmnmmofm
‘procet io foster the
Geveloprnt of eetive movaive, a0
least burdensome regulations and to
further the principies set forth in thic
Executive order
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the natural envi and the etimination or reduction of discrimination or bias)
together with, to the extent feasible, a quantification of those benefits;

(i) An assessment, including the underlying analysis, of costs anticipated from the
regulatory action (such as, but not limited to, the direct cost both to the government in
administering the regulation and to busi and others in plying with the
regulation, and any adverse effects on the efficient functioning of the economy, private
markets (including productivity, employment, and competitiveness), health, safety, and
the natural environment), together with, to the extent feasible, a quantification of those
costs; and

(iii) An assessment, including the underlying analysis, of costs and benefits of potentially
effective and reasonably feasible alternatives to the planned regulation, identified by the
agencies or the public (including improving the current jon and bly viable
nonregulatory actions), and an explanation why the planned regulatory action is
preferable to the identified potential alternatives.

(D) In emergency situations or when an agency is obligated by law to act more quickly
than normal review procedures allow, the agency shall notify OIRA as soon as possible
and, to the extent practicable, comply with subsections (a)(3)(B) and (C) of this section.
For those regulatory actions that are governed by a statutory or court-imposed deadline,
the agency shall, to the extent icable, sch rulemaking p dings so as to
permit sufficient time for OIRA to conduct its review, as set forth below in subsection
(b)(2) through (4} of this section.

(E) After the regulatory action has been published in the Federal Register or otherwise
issued to the public, the agency shall:

(i) Make available to the public the information set forth in subsections (a)(3)(B) and (C);
(ii) Identify for the public, in a complete, clear, and simple manner, the substantive
changes between the draft submitted to OIRA for review and the action subsequently
announced; and

(iii} Identify for the public those changes in the regulatory action that were made at the
suggestion or recommendation of OIRA.

(F) All information provided to the public by the agency shall be in plain, understandable
language.

(b) OIRA R ibilities. The Admini of OIRA shall provide meaningful
guidance and oversight 5o that each agency's regulatory actions are consistent with
applicable law, the President's priorities, and the principles set forth in this Executive
order and do not conflict with the policies or actions of another agency. OIRA shall, to
the extent permitted by law, adhere to the following guidelines:

(1) OIRA may review only actions identified by the agency or by OIRA as significant
regulatory actions under subsection (a)(3)(A) of this section.

(2) OIRA shall waive review or notify the agency in writing of the results of its review
within the following time periods:

{A) For any notices of inquiry, advance notices of proposed rulemaking, or other
preliminary regulatory actions prior to a Notice of Proposed Rulemaking, within 10
working days after the date of submission of the draft action to OIRA;

(B) For all other regulatory actions, within 90 calendar days after the date of submission
of the information set forth in subsections (a)(3)(B) and (C) of this section, unless OIRA
has previously reviewed this information and, since that review, there has been no
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material change in the facts and circumstances upon which the regulatory action is based,
in which case, OIRA shall complete its review within 45 days; and
(C) The review process may be extended (1) once by no more than 30 calendar days upon
the written approval of the Director and (2) at the request of the agency head.
(3) For each regulatory action that the Administrator of OIRA returns to an agency for
further consideration of some or ali of its provisions, the Administrator of OIRA shall
pmVlde the i |ssumg agency a written explanation for such return, setting forth the

P of this E: ive order on which OIRA is relying. If the agency head
dlsagrees with some or all of the bases for the return, the agency head shall so inform the
Administrator of OIRA in writing,
(4) Except as atherwise provided by law or required by a Court, in order to ensure greater

ibility, and bility in the latory review process, OIRA shall

be governed by the following discl
(A) Only the Administrator of OIRA (or a parucu]ar designee) shall receive oral
communications initiated by persons not employed by the executive branch of the Federal

Government ding the of a regulatory action under OIRA review;
(B) All substantive communications between OIRA persmmel and persons not employed
by the executive branch of the Federal G y action under

review shall be governed by the following guidelines: (i) A representauve from the

issuing agency shall be invited to any meeting between OIRA personnel and such

person(s);

(ii) OIRA shall forward to the issuing agency, within 10 working days of receipt of the
ion(s), all written dless of format, between OIRA

personnel and any person who is not employed by the executive branch of the Federal

Govemmem, and thc dates and names of individuals involved in all substantive oral

(incl i to Wthh an agency representatlve was invited, but

did not attend, and teleph t OIRA p 1 and any such

persons); and

(iii) OIRA shall publicly disclose relevant information about such communication(s), as

set forth below in subsection (b)(d)(C) of this section.

(C) OIRA shall maintain a publicly available log that shall contain, at a minimum, the

following i ion pertinent to regulatory actions under review:

[6)) The status of all regulamry actions, including if (and if so, when and by whom)

(ii) A notation of all written communications forwarded to an issuing agency under
subsection (b)(4)(B)(ii) of this section; and
(m) The dates and names of mdmduals involved in all sub ive oral

between OIR A personnel and any
person not employcd by the executive branch of the Federal Government, and the subject
matter d d during such

(D) After the regulatory action has been published in the Federal Register or otherwise
issued to the public, or after the agency has announced its decision not ta publish or issue
the regulatory action, OIRA shall make available to the public all documents exchanged
between OIRA and the agency during the review by OIRA under this section.

(5) All information provided to the public by OIRA shail be in plain, understandable
language.
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Sec. 7. Resolution of Conflicts.
() To the extent permitted by law, disagreements or conflicts between or among agency
heads or between OMB and any agency that cannot be resolved by the Administrator of

OIRA shall be resolved by the President with the assistance of the Chief of Staff. with the .-
relevant agency head (and, as appropriate, other interested government officials). acting t the reques of the Presidens,
Presidential consideration of such disagreements may be initiated onfy by the Director, .-

by the head of the issuing agency, or by the head of an agency that has a significant
interest in the regulatory action at issue. Such review will not be undertaken at the request

Chief of Staff, after consul
or personnel whose respon:
The of these
review has been requested.
{(S)During the Presidential review |
by the Federal Government relating to the substance of the regulatory action under
review and directed to the Advisors or their staffs or to the staff of the Chief of Staff shall .
be in writing and shall be forwarded by the recipient to the affected agency(ies) for
inclusion in the public docket(s). When the communication is not in writing, such
Advisors or staff members shall inform the outside party that the matter is under review
and that any comments should be submitted in writing.

{d) At the end of this review process, the President, or the Chief of Staffactingatthe .-
request of the President, shall notify the affected agency and the Administrator of OIRA -
of the President’s decision with respect to the matter.

Sec. 8. Publication. Except to the extent required by law, an agency shall not publish in

the Federal Register or otherwise issue to the public any regulatory action that is subject

to review under section 6 of this Executive order until (1) the Administrator of OIRA

notifies the agency that OIRA has waived its review of the action or has completed its

review without any requests for further ideration, or (2) the icable time period in

section 6(b)(2) expires without OIRA having notified the agency that it is returning the

regulatory action for further consideration under section 6(b)(3), whichever occurs first.

If the terms of the preceding sentence have not been satisfied and an agency wants to

publish or otherwise issue a regulatory action, the head of that agency may request

Presidential consideration through the Director, -
‘Upon receipt of this request, the, Director shall .

guidelines and time period set forth in section 7 shall apply to the publication

regulatory actions for which Presidential consideration has been sought.

Sec. 9. Significant Guidance Documents. Each agency shall provide OIRA. atsuch - {Deetsss ]
times and in the manner specified by the Administrator of OIRA, with advance i
natification of any significant guidance documents. Each agency shall take such steps as

are necessary for its Regulatory Polic fficer to ensure the agency's compliance with the

requirements of this section. Upon the request of the Administrator, for each matter

identified as, or determined by the Administrator to be, a significant guidance document,

the issuing agency shall provide 1o OIRA the content of the draft guidance document,

together with a brief explanation of the need for the guidance document and how it wiil
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meet that need. The OIR A Administrator shall notify the agency when additional
consultation will be required before the issuance of the significant guidance document.
Sec. 10, Preservation of Agency Authority. Nothing in this order shall be construedto

impair or otherwise affect the authority vested by law in an agency or the head thereof.
including the authority of the Auomey General relatmg to litigation. ,

N T ——
" Fomattnd ot o g

Deloted: Agency Authority. Nothingin |

Sec, L1, Judicial Revie: any thia onder shali be construed as displacing |
available § ntended only to iw lnnn:d mw o responsibilities,
improve the internal management of v.he Federal Government and does not create any o Fork cof

right or benefit, sub veorp at law or equity by a party against
the United States, its agencies or instrumentalities, its officers or employees, or any other
person

Execuuve orders; all guidelines issued undet those orders; and any exemptions from
those orders heretofore granted for any category of rule are revoked.
GeorgeW.Bwh .. -

THE WHITE HOUSE,
anuary 18, 2007.

Delated: Editorial Note: For the
President's remarks on signing this
EBxecutive order, see issue 39 of the
‘Weekly Compilation of Presidentinl
Docurments.

1993 WL 388305

1
Exec. Order No. 12866, 58 FR 51735,
(Pres)
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Ms. SANCHEZ. At this time, I would now like to recognize my col-
league, Mr. Cannon, the distinguished Ranking Member of my Sub-
committee, for his opening remarks.

Mr. CANNON. Thank you, and welcome, Madame Chairman.

This is—Ilet me just say briefly to begin that we had a few prob-
lems, I think, with notice on the hearing today, and the rule re-
quires a week’s notice for hearings. I don’t mean to be petty about
this, but my understanding is that we have been assured by the
Majority in the future any significant aspects of hearings won’t be
changed without the explicit sign-off of the Subcommittee Ranking
Member. I appreciate this and look forward to working with you on
this and other issues.

Welcome to the world of—through the looking glass, what do we
call this? The world of the APA, the Administrative Procedure Act.
And let me just say that the concerns you have raised are very im-
portant, and this is the Committee where we get to work these
things through. And I would hope that we would continue the proc-
ess of looking at this. I think it is not so much a partisan process
as it is a very important process for how we govern ourselves here
in America.

Let me just say that government in the sunshine is an improved
process for the development of coordination of potential regulations
and significant guidance documents and hands-on management of
that process by accountable public officials are the heart and soul
of OMB’s new amendments to Executive Order 12866. They are to
be celebrated and they are what this hearing really should be
about: good governance and assuring that regulation is guided by
officials accountable to the people through the political process and
not usurped by unaccountable Federal agency employees.

The Executive Order amendments are about government in the
sunshine because they are part of OMB’s commendable and sus-
tained effort to bring about government by guidance without suffi-
cient notice and comment by the public under control. They are
also about government in the sunshine because they are specifi-
cally related to a noted and comment proceeding which provides
every interested party in the Nation an opportunity to tell OMB
whether they thought OMB’s good guidance proposals were good or
bad ones.

The response was clear. The vast majority of comments sup-
ported the effort. OMB’s Executive Order, amendments, and the
final bulletin for agency good guidance practices that the amend-
ments accompanies contemporaneously formed the capstone of that
process. The importance of these developments to good government
should not be underestimated, as the D.C. circuit trenchantly ob-
served in 2000 when it addressed the troubled and widespread use
of government by guidance in its Appalachian Power decision “The
phenomenon we see in this case is familiar. Congress passes a
broadly worded statute. The agency follows with regulations con-
taining broad language, open-ended phrases, ambiguous standards,
and the like. Then as years passed, the agency issues circulars or
guidance or memoranda explaining, interpreting, defining, and
often expanding the commands in regulations. One guidance docu-
ment may yield another, and then another and so on. Several
words in a regulation may spawn hundreds of pages of text as the
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agency offers more and more detail regarding what its regulations
demand of regulated entities. Laws made without notice and com-
ment, without public participation, and without publication in the
Federal Register or the Code of Federal Regulations.” Appalachian
Power Company, VEPA, et cetera.

The Executive Order amendments in OMB’s Good Guidance Bul-
letin are the latest positive steps toward turning that around.
What better way to begin to stem this tide than to bring significant
guidance statements under increased management by the account-
able and responsive political process, and to assure that that same
process remains engaged through the planning and development
phases of regulations and significant guidance.

Those are the key innovations of the Executive Order amend-
ments and OMB should be praised for adopting them. Indeed, that
praise should be high praise.

What kind of guidance are we talking about bringing under the
Executive Orders procedures? Guidance that may reasonably be an-
ticipated to (1), lead to an annual effect of $100 million or more;
to create serious inconsistency or otherwise interfere with an action
taken or planned by another agency; to materially alter the budg-
etary impact of entitlement grants, user fees, or loan programs,
and to raise novel, legal, or policy issues arising out of legal man-
dates, the President’s priorities or the principles set forth in this
Executive Order. These are key examples. Bringing these kinds of
truly significant guidance documents under increased and stand-
ardized review by accountable officials is a large step forward in
good governance and should not be questioned.

The only better approach would be for this Committee to proceed
with its Administrative Procedure Act review, and solve many of
these problems with clear legislation. Beyond these major improve-
ments, the amendments largely provide useful refinements to a
process where the procedure is already present in Executive Order
12866, which was issued by the Clinton administration. For exam-
ple, the original Order required agencies to identify what market
failure or other problem they are proposing to address. The amend-
ments have only made that requirement more specific, to make
clear that the identification must be in writing and to make clear
that the purpose of the identification is to enable assessment of
whether any new regulation is warranted. That is, no seen change
in the Order’s terms, but it can be expected to help better govern-
ance. In addition, the amendments allow more flexibility in the
timing and use of regulatory prioritization and coordination meet-
ings with agency heads. They also sensibly call not just for a cost
benefit analysis for each planned regulation, but also for a cumu-
lative cost benefit analysis of all regulations planned for a calendar
year. That is intended to assist with the identification of priorities,
clearly a salutary step.

There have been allegations that the Executive Order amend-
ments somehow usurp the regulatory process, taking it out of the
hands of bureaucrats and placing it in the hands of political offi-
cials. That is not correct. The agency’s authority to regulate is an
authority delegated to the agencies by Congress. OMB steps to as-
sure that Congress’s delegated authority is watchfully overseen by
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officials that are accountable through the political process, are con-
sistent with the source of the agency’s authority.

It appears that this hearing is an attempt to show that the Ad-
ministration is placing politics over good policy. That is not the
case. Executive Order amendments are good policy. I commend
OMB for its efforts and I look forward to future hearings that focus
more directly on policy solutions to the problems that concern the
American people, such as updating the Administrative Procedure
Act and covering some of these issues.

I look forward to the hearing for all of the witnesses, and again,
Madame Chairman, congratulations, welcome, and I yield back.

Ms. SANCHEZ. I thank the gentleman.

It is now my pleasure to recognize at this time Mr. Conyers, the
Chairman of the Judiciary Committee and a Member of this Sub-
committee, for his opening statement.

Mr. CONYERS. Thank you very much. I enjoy referring to the
gentlelady from California, Linda Sanchez, as the Chair of the Sub-
committee on Commercial and Administrative Law, and my old
friend, Chris Cannon, as the Ranking Member of this very impor-
tant Committee on the occasion of your very first hearing, and I am
very proud to be here with you all.

This is an important item of the President’s Executive Order, a
recent one altering the procedure for administrative rulemaking.
To me, in effect the President has created a new obstacle to agen-
cies doing their jobs under the law by requiring for the first time
a political appointee to approve any, and maybe all, agency guid-
ance.

Now, this is, from a wider view I say to the distinguished wit-
nesses who have been invited here, a part of this unprecedented
reach for power on the part of this White House, an attempt to con-
trol the institutions that could challenge it: the courts, the Con-
gress, and the press, and maybe a move to upset the balance of
power among the three branches of Government. In my view, the
Executive Order that we are looking at today represents yet an-
other attempt to bring more authority into the Executive Branch,
and it deserves and warrants the scrutiny of this Committee on be-
half of the American people.

Policies and regulations that are created to protect public health,
safety, the environment, civil rights, and privacy should be created
by experts in the field and in my view, not by political appointees.
This deviation from past process only serves to compromise the
protection of the public while enhancing presidential power.

Executive Order 13422 has a requirement that a market failure
or problem to identified to justify governmental intervention also
marks a serious increase of regulatory control by the White House.
It is often at the request of the industry that the agencies issue
best practices and policies. To make them more complicated only
seems to further interfere with the regulatory process.

And so I am concerned that Orders like this will serve as yet an-
other barrier to oppose consumer protection, specifically against ex-
posure to harmful environmental pollutants and other safety and
health requirements. A number of companies have already stated
the regulatory rules have a significant impact on their business
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practices, while numerous consumer groups have complained about
the Orders impact on public health and safety.

And so this hearing starts this Subcommittee, its Chairman,
Ranking Member, and Members of the Subcommittee to a very aus-
picious and important issue, and I congratulate you all for being
here today.

I thank you for the time.

Ms. SANCHEZ. I thank the gentleman for his statement, and I
would like to acknowledge that we have been joined by Mr. Feeney
and Ms. Lofgren.

In the interest of time, I would ask that other Members submit
their statements for the record by close of business Friday. Without
objection, all opening statements will be placed in the record.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing at any point.

We have been informed that our Administration witness, Mr.
Aitken, has a tight schedule this afternoon and may need to leave
before our hearing is concluded. We will hear from him first and
proceed with a round of questions for him before turning to our
other witnesses. Mr. Aitken is invited to stay with us as long as
he is able to do so.

Mr. CANNON. Madame Chairman, could we inquire of Mr. Aitken
what his timeframe is, because I think that his insights through
the course of the answering of other questions would be very im-
portant.

Mr. AITKEN. I do believe that when I was coming to the hearing
that I received an e-mail saying that OPM had told Government
employees to go home, so I suspect since nobody will be back in the
office when I arrive there that my schedule will permit me to stay
longer.

Mr. CONYERS. You don’t have to go home, do you, Mr. Aitken?

Mr. AITKEN. No.

Mr. CANNON. That is our gain and your loss, I suppose.

Ms. SANCHEZ. Okay. That being the case, we will proceed as we
normally do under our normal hearing schedule. We will allow all
the witnesses to testify and then we will begin a round of 5-minute
questions from the Members who are present.

I am now pleased and honored to introduce the witnesses for to-
day’s hearing. Our first witness is Steven Aitken, who has been the
Acting Administrator of OMB’s Office of Information and Regu-
latory Affairs since 2006. Prior to that appointment, Mr. Aitken
was deputy general counsel at OMB, and before that he was an as-
sistant general counsel at OMB. In total, he has worked at OMB
for 17 years. Mr. Aitken also was a trial attorney in the civil and
antitrust divisions of the Department of Justice. Mr. Aitken ob-
tained his bachelor’s degree in government from Harvard College,
and a law degree from Harvard Law School. We appreciate your
participation at today’s hearing, Mr. Aitken, and look forward to
your testimony.

Our second witness is Sally Katzen. Professor Katzen is pres-
ently an adjunct professor and public interest-public service faculty
fellow at the University of Michigan Law School. Prior to this as-
signment, she has been a visiting professor and lecturer at various
other educational institutions. Prior to joining academia, Professor
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Katzen served nearly 8 years in the Clinton administration, first
as the OIRA administrator, then as deputy assistant to the Presi-
dent for economic policy, and deputy director of the National Eco-
nomic Council in the White House, and finally as the deputy direc-
tor for management at OMB. Professor Katzen graduated magna
cum laude from the University of Michigan Law School. Following
graduation from law school, she clerked for Judge J. Skelly Wright
of the United States Court of Appeals for the District of Columbia
circuit. I should also note that Professor Katzen has testified on
several occasions before this Subcommittee, and has contributed
her expertise to the Judiciary Committee’s ongoing Administrative
Law Project, for which we are grateful. Welcome back, Professor
Katzen.

Our third witness is Dr. Curtis Copeland, a Specialist in Amer-
ican Government at CRS. Dr. Copeland’s expertise, appropriately
relevant to today’s hearing, is Federal rulemaking and regulatory
policy. Dr. Copeland has previously testified before this Sub-
committee, and he is one of three CRS experts who are assisting
the Subcommittee in the conduct of its Administrative Law Project.
His contributions to the project are deeply appreciated. Prior to
joining CRS, Dr. Copeland held a variety of positions at the Gov-
ernment Accountability Office over a 23-year period. He received
his Ph.D. from the University of North Texas.

Paul Noe is our next witness. Mr. Noe is a partner with C&M
Capitolink LLC and also provides legal services to clients as coun-
sel in Crowell & Moring’s Environment and Natural Resources
Group. He works on the policy, legal, political, and technical as-
pects of regulatory and legislative issues. Mr. Noe earned his un-
dergraduate degree from Williams College and his law degree from
Georgetown in 1990.

Our final witness is Professor Peter Strauss. Professor Strauss is
the Betts Professor of Law at Columbia University School of Law.
A renowned scholar of administrative law, Professor Strauss has
taught that subject at Columbia Law School for the past 36 years.
After obtaining his undergraduate degree from Harvard College,
Professor Strauss received his law degree from Yale Law School.
He thereafter clerked for Associate Justice William Brennan and
Chief Judge David Bazelon of the United States Court of Appeals
for the District of Columbia. It is an honor to have you with us,
Professor Strauss.

At this point, I would like to extend to each of the witnesses my
warm regards and appreciation for your willingness to participate
at today’s hearing. Without objection, your written statements will
be placed into the record. Since you have submitted written state-
ments that will be included in the hearing record, I request that
you all limit your oral remarks to 5 minutes. You will note that we
have a lighting system that starts with a green light. After 4 min-
utes it turns to a yellow light, and then after a minute longer it
turns to a red light. If you could please finish your testimony by
the time the red light turns on, I would appreciate that.

After the witnesses have presented their testimony, the Sub-
committee Members will be permitted to ask one round of ques-
tions, subject to the 5-minute limit.

Mr. Aitken, you are invited to now begin your testimony.
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TESTIMONY OF STEVEN D. AITKEN, ACTING ADMINISTRATOR,
OFFICE OF INFORMATION AND REGULATORY AFFAIRS, OF-
FICE OF MANAGEMENT AND BUDGET

Mr. AITKEN. Chairman Sanchez, Ranking Member Cannon,
Chairman Conyers, and distinguished Members of the Sub-
committee, thank you for giving me the opportunity to testify be-
fore you today on the recently-issued Executive Order 13422.

A few weeks ago, the OMB Director issued a bulletin for agency
good guidance practices. On that same day, the President issued
Executive Order 13422, which amended Executive Order 12866.
The bulletin and Executive Order share a common good govern-
ment goal: to improve the way that the Federal Government does
business by increasing the quality, accountability, and trans-
parency of agency guidance documents, including providing the
public an opportunity to review and comment on guidance.

OMB recognizes the enormous value of the guidance documents
that Federal agencies issue, but as Congress, the Courts, and oth-
ers have recognized, guidance documents can sometimes have far-
reaching effects, but they are not always developed, issued, and
used in a transparent and accountable manner that includes an op-
portunity for the public to comment on the guidance.

In order to improve the transparency, public participation, and
accountability of guidance documents, OMB in 2005 issued for pub-
lic comment a draft bulletin that identified good guidance practices.
These practices were based on those already being used by the
Food and Drug Administration. OMB recently issued the final
version of that bulletin.

The good government improvements that are made by the bul-
letin are reinforced by the recent Executive Order which provides
for a relatively informal process whereby some, but by no means
all, of the significant guidance documents that are developed by
Federal agencies will be submitted to OMB for interagency review.

The recent Executive Order makes several additional Good Gov-
ernment improvements. There has been some confusion in the
press and elsewhere about these changes, and I would like to ad-
dress that. First, concerns have been raised about the Order’s pro-
visions regarding regulatory policy officers. First, these officers are
not new. When President Clinton issued Executive Order 12866 in
13?3, he directed each agency head to designate a regulatory policy
officer.

Second, while the recent Executive Order specifies that these
regulatory policy officers will be presidential appointees, the case
is that for most departments and agencies, the regulatory policy of-
ficers already are presidential appointees, subject to Senate con-
firmation. In addition, concerns have been raised that the recent
Executive Order may require each agency to establish a new regu-
latory policy office that would be headed by the agency’s regulatory
policy officer. This reference to an office was a typographical error.
The reference should have been to an officer. The Executive Order
will be implemented accordingly.

In addition, the recent Executive Order increases the trans-
parency of Executive Order 12866 regarding that Order’s discus-
sion of market failure. Before explaining what this amendment
does do, I would like to explain first what it does not do.



22

First, the concept of market failure is not new to Executive Order
12866, but instead has been an integral part of that Order since
President Clinton issued it in 1993, when he not once, but twice,
referred in the Order to the “failures of private markets” as a jus-
tification for regulatory action.

Second, the recent Executive Order does not make a market fail-
ure the only basis on which a Federal agency can justify regulatory
action. To the contrary, the recent Order expressly allows agencies
to identify as a justification for regulatory action any “other signifi-
cant problem it intends to address.” That is what the Executive
Order does not do.

What it does do is to include in the text of Executive Order
12866 three classic examples of what is a market failure. These ex-
amples are not new to the implementation of Executive Order
12866. In fact, in 1996, the OIRA Administrator issued best prac-
tice guidelines for agency use in implementing Executive Order
12866. The 1996 guidelines included a separate discussion of mar-
ket failure and the 1996 guidelines discuss the three classic exam-
ples of market failure that are referenced in the recent Executive
Order.

Some have expressed concern that the recent Order could pre-
vent agencies from issuing regulations to protect public health and
safety, but this is not correct. Many of the most significant regula-
tions that agencies issue are, in fact, responses to market failures.
For example, environmental pollution is the classic textbook exam-
ple of the market failure of externality. In response to this type of
market failure, this Administration issued the Clean Air Interstate
Rule, the CAIR rule, which will have major environmental benefits
by reducing pollution.

Ms. SANCHEZ. Mr. Aitken, you hit your time, but if you could just
summarize briefly.

Mr. AITKEN. Another type of market failure stems from lack of
information. In response to this kind of market failure, the Food
and Drug Administration recently issued regulations that require
packaged foods to include in their nutritional labeling the amount
of trans fats that are in the food. This addresses another type of
market failure.

This concludes my opening statement. I would welcome any
questions the Subcommittee has.

[The prepared statement of Mr. Aitken follows:]
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PREPARED STATEMENT OF STEVEN D. AITKEN

STATEMENT OF STEVEN D. AITKEN
ACTING ADMINISTRATOR
OFFICE OF INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW
OF THE
COMMITTEE ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES
February 13, 2007

Chairman Sanchez, Ranking Member Cannon, and distinguished Members of this
Subcommittee, thank you for inviting me to this hearing and for giving me the opportunity to
testify before you today on the recently issued Executive Order 13422 and the related OMB
Bulletin on Agency Good Guidance Practices.

I am Steven D. Aitken, the Acting Administrator of the Office of Information and
Regulatory Affairs (OIRA), an office within the Office of Management and Budget (OMB).
T have worked at OMB for nearly 18 years. Except for the past eight months when T have served
as OIRA’s Acting Administrator, [ have served in the Office of General Counsel at OMB, first as
an Assistant General Counsel and then as Deputy General Counsel.

A few weeks ago, on January 18th, the President issued Executive Order 13422, which
made several amendments to Executive Order 12866 on “Regulatory Planning and Review.”
The most important of these amendments relate, not to the regulations that Federal agencies

develop, but rather to the gnidance that Federal agencies develop and provide to the public. In

addition, also on January 18th, the OMB Director issued the OMB Bulletin for Agency Good



24

Guidance Practices. This is the final version of the bulletin that OMB issued in proposed form
for public comment in November 2005."

As T will go on to explain, the Bulletin and the recent Executive Order share a common
goal: namely, the good-government objective of improving the way that the Federal government
does business — by increasing the quality, public participation, and accountability of agency
guidance documents and their development and use. Moreover, as | will further explain, the
Bulletin and the new Executive Order will operate in a complementary fashion to improve
agency guidance documents. For this reason, in order to explain the Executive Order’s guidance
provision, it is first necessary to explain the common background for both the Bulletin and the
Executive Order and then to explain how the Bulletin is designed to improve the way that agency
guidance documents are developed, issued and used. I will then provide a description and
explanation of the Executive Order’s guidance provision.

Following that, I will discuss the recent Executive Order’s other non-guidance
provisions. The first four that I will discuss are (1) its requirement that the already-existing
Regulatory Policy Officer in each agency be designated by the agency head from among the
agency’s Presidential appointees (most of the agencies’ Regulatory Policy Officers were already
Presidential appointees, and also subject to Senate confirmation), and its typographical-error
reference to a Regulatory Policy “Office” rather than “Officer”; (2) its requirement that an
agency’s commencement of a rulemaking either be authorized by the agency head or be

approved by the agency’s Regulatory Policy Officer (which will mean in practice that, in most if

! Bxecutive Order 13422 and the Final Bulletin are published in the Federal Register at, respectively, 72 FR 2763
(January 23, 2007), and 72 FR 3432 (January 25, 2007). OMB requested public comment on the proposed bulletin
at 70 FR 71866 (November 30, 2005), and extended the comment period at 70 FR 76333 (December 23, 2005).
These documents, along with the public comments that OMB received on the proposal and the OMB Director’s
memorandum issuing the Bulletin (Memorandum M-07-07), are available on OMB’s website. The original version
of Executive Order 12866, issued in 1993, was published in the Federal Register at 58 FR 51735 (October 4, 1993).
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not all cases, an agency’s commencement of a rulemaking will be authorized or approved by an
agency official who is subject to Senate confirmation); (3) requirement that each agency
aggregate the costs and benefits of the individual rules in the agency’s section of the annual
Regulatory Plan (Executive Order 12866 already required the agencies to include in the
Regulatory Plan the estimated costs and benefits for each rule, and thus the only new feature is
that the agency — rather than the public — will do the summing-up of the already-reported costs
and benefits); and (4) its encouragement of agencies to consider using the Administrative
Procedure Act’s formal (rather than informal) rulemaking procedures for the agency’s resolution
of complex determinations.

Finally, I will discuss the recent Executive Order’s amendment regarding “market
failure,” and I will seek to correct the misunderstandings that have arisen regarding this
amendment. In sum, as I will explain further, the recent Executive Order does not introduce the
concept of a market failure into Executive Order 12866; that concept has been a prominent
feature of Executive Order 12866 since it was originally issued by President Clinton in 1993, In
addition, the recent Executive Order does rot make the identification of a market failure the only
basis on which a Federal agency can justify regulatory action. Rather, the recent Executive
Order expressly states that an agency can justify a regulation by reference to an “other specific
problem that [the agency] intends to address.” Moreaver, the recent Executive Order leaves
untouched the provision in Executive Order 12866 that expressly directs Federal agencies to
“promulgate . . . such regulations as are required by law, [or] are necessary to interpret the law.”

In many cases, when a Federal agency is issuing a regulation, the agency is doing so for just

Executive Order 12866 was previously amended once, in 2002, by Executive Order 13258, which was published in
the Federal Register at 67 FR 9385 (February 26, 2002).

_3-
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those law-based reasons, and this will continue to be the case; nothing in Executive Order 13422
changes this.

Having explained what the new “market failure” langnage does not do, I will then explain
what it actually does do. which is two modest things.

First, Executive Order 13422 states that the agency “shall identify in writing” the
problem -- whether it is a market failure “or other specific problem” — that the agency “intends to
address” through regulatory action. Stating explicitly that Federal agencies shall identify “in
writing” the problem that the agency is seeking to remedy through regulatory action does not
impose a new requirement on rulemaking agencies. Even if an agency did not identify in writing
the precise nature of the problem that the agency is seeking to remedy through regulatory action
(in order to assist the agency in its own analysis of whether regulatory action is warranted and, if
so, which regulatory alternatives would best accomplish the agency’s intended result), the
agency should be doing so in the preamble to the proposed rule (to assist the public in
understanding the agency’s proposal and in offering their comments on it} and in the preamble to
the final rule (to persuade the public, Congress, and the courts that the agency has exercised its
regulatory authority in a reasonable and well-considered manner).

Second, in order to increase the transparency of Executive Order 12866, the recent
Executive Order incorporates into Executive Order 12866 a reference to three classic examples
of what constitutes a “market failure” — namely, externalities (which justify, ¢.g., the regulation
of pollution), market power (which justify, e.g., the regulation of natural monopolies), and lack
of information (which justity, e.g.. the nutritional labeling of packaged foods). These three
examples are not new to the implementation of Executive Order 12866. These examples were

found in the discussion of “market failure™ that was contained in the 1996 “Economic Analysis
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of Federal Regulations under Executive Order No. 12866 document that former OTRA
Administrator Sally Katzen (working with the former Chairman of the Council of Economic
Adpvisers, Joseph Stiglitz) issued to Federal agencies three years after President Clinton issued
Executive Order 12866. Moreover, these three examples were contained in the draft Circular on
regulatory cost-benefit analysis that OMB issued for public comment in 2003 and are contained

in the final Circular A-4 that OMB issued later that year (and which remains in effect).

Background on the Good Guidance Provisions of the Bulletin and Executive Order:

As OMB has previously stated, agency guidance documents can have “enormous value.”
As OMB explained in 2002: “As the scope and complexity of regulation and the problems it
addresses have grown, so too has the need for government agencies to inform the public and
provide direction to their staffs. To meet these challenges, agencies have relied increasingly on
issuing guidance documents.™ Guidance documents are issued by agencies throughout the
Federal Government, and they address the wide range of societal activities that are affected, in
one way or the other, by the Federal Government and its programs. Thus, it is not surprising
that, depending on the situation, agency guidance can be addressed to individuals, businesses
(both small and large), organizations, State, local, and tribal governments, and others.

For instance, guidance can take the form of an agency explaining to members of the
public how they can participate in a Federal program. An example of this kind of guidance is the
Medicare and You handbook that the Centers for Medicare and Medicaid Services (CMS)

distribute to Medicare beneficiaries annually.

? Office of Management and Budget, Stimulating Smarter Regulation: 2002 Report to Congress on the Costs and
Benefits of I'ederal Regulations (2002), p. 72.

* Office of Management and Budget, Draft 2002 Report to Congress on the Costs and Benefits of Federal
Regulations, 67 FR 15014, 15034 (March 28, 2002).
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Guidance can also take the form of an agency providing advice and assistance to
members of the public about recommended actions to ensure that they are in compliance with
Federal laws and regulations. One element of this guidance can be explaining to the regulated
community how the agency interprets or intends to enforce certain laws and regulations. In
addition to providing advice and assistance to the regulated community on how to comply with
the agency’s regulations, such guidance also furthers consistency and fairness in an agency’s
enforcement of its regulations.* Depending on the context, the audience for this guidance can
include individuals, small entities (such as small businesses and organizations, as well as local
governments), large corporations, and/or State governments.

Examples of this type of guidance are the compliance-assistance guides that Federal
agencies prepare and make available to small businesses. Congress has required Federal
agencies to prepare and issue such guidance in the Small Business Regulatory Enforcement
Fairness Act of 1996,° In addition, Congress in the Small Business Paperwork Relisf Act of
2002° assigned to OMB the responsibility, which is carried out by OIRA, of publishing annually
in the Federal Register a notice that refers to small business the internet site where they can
locate the compliance assistance resources that Federal agencies have prepared for their use.
OIRA published the 2006 notice last summer,” where OIRA explained that small businesses can

go to one Internet address (www.business.gov/sbpra) and find the compliance-assistance

resources that are available from the 15 Cabinet Departments and 25 other Federal agencies.

* “Guidance documents, used properly, can channel the discretion of agency employees, increase efficiency by
simplifying and expediting agency enforcement efforts, and enhance faimess by providing the public clear notice of
the line between permissible and impermissible conduct while ensuring equal treatment of similarly situated
parties.” Office of Management and Budget, Draft 2002 Report to Congress on the Costs and Benefits of Federal
Regulations, id., 67 FR at 15034.

* P.L. 104-121, Title IT, Subtitle A; 5 U.S.C. § 601 note.

° PL. 107-198, Section 2(a); 44 U.S.C. § 3504(c)(6).

7 71 FR 39691 {July 13, 2006).
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In sum, agency guidance documents are intended to -- and do -- have an impact on
society. Depending on the situation, this impact can be relatively small or can be very
substantial. As a result, while it is the case that guidance documents (unlike regulations) are not
legally binding on the public, agency guidance documents nevertheless can potentially have an
impact on society that is of comparable magnitude to the impact that regulations have on society.

In recognition of the impact that its guidance has on society, the Food and Drug
Administration (FDA) in February 1997 issued a “Good Guidance Practices” document to
govern how the FDA develops, issues, and uses its own guidance documents.® Later that year,
and building on this FDA policy, Congress in the Food and Drug Administration Modernization
Act of 1997 directed the FDA to follow several procedures in its development, issuance, and
use of its guidance documents.

One of the principal congressional requirements in the 1997 Act is that FDA “develop
guidance documents with public participation and ensure that information identifying the
existence of such documents and the documents themselves are made available to the public both

210

in written form and, as feasible, through electronic means. To this end, Congress directed

FDA to provide the public with an opportunity to comment on its guidance, either before or after

* 62 FR 8961 (February 27, 1997).

® P.L.105-115, § 405; 21 U.S.C. § 371(),

Y oruse. § 371(h)(1)(A). This direction was consistent with prior recommendations by the Administrative
Conference of the United States and the American Bar Association that agencies provide the public with an
opportunity to comment on guidance documents. See Administrative Conference of the United States, Rec, 92-2, 1
C.F.R.305.92-2 (1992) (agencies should afford the public a fair opportunity to challenge the legality or wisdom of
policy statements and to suggest alternative choices); American Bar Association, Annual Report Including
Proceedings of the Fifty-Eighth Annual Meeting, August 10-11, 1993, Vol, 118, No. 2, at 57 (“the American Bar
Association recommends that: Before an agency adopts a nonlegislative rule that is likely to have a significant
impact on the public, the agency provide an opportunity for members of the public to comment on the proposed rule
and to recommend alternative policies or interpretations, provided that it is practical to do so; when nonlegislative
rules are adopted without prior public participation, immediately following adoption, the agency afford the public an
opportunity for post-adoption comment and give notice of this opportunity.”).
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its issuance, depending on the level of significance of the particular guidance document.'' “For
guidance documents that set forth initial interpretations of a statute or regulation, changes in
interpretation or policy that are of more than a minor nature, complex scientific issues, or highly
controversial issues, [FDA] shall ensure public participation prior to implementation of guidance
documents, unless [FDA] determines that such prior public participation is not feasible or
appropriate. In such cases, [FDA] shall provide for public comment upon implementation and
take such comment into account.”"* By contrast, “[f]or guidance documents that set forth
existing practices or minor changes in policy, [FDA] shall provide for public comment upon
implementation.”"

Congress also directed FDA to follow several additional requirements. For example,
FDA “shall ensure . . . uniform internal procedures for approval of [guidance] documents™* and
“shall ensure that employees of [FDA] do not deviate from [FDA’s] guidance without

»15

appropriate justification and supervisory concurrence,”” In addition, FDA “shall maintain
electronically and update and publish periodically in the Federal Register a list of guidance
documents,” and *“[a]ll such documents shall be made available to the public.”'®

Finally, Congress directed FDA, following the agency’s review of the effectiveness of its

previously-issued Good Guidance Practices document, to promulgate a regulation in 2000

“consistent with [the statute] specifying the policies and procedures of the [FDA] for the

! For the legislative history of this provision, see “Food and Drug Administration Modemization and
Accountability Act of 1997, §. Rep. No. 105-43, at 26 (1997) (raising concerns about public knowledge of, and
access to, FDA guidance documents, lack of a systematic process for adoption of guidance documents and for
allowing public input, and inconsistency in the use of guidance documents).

721 1U.S.C. § 371 (h)(1)(C).

B 1d. § 371(h)(1%{D).

H1d § 371(h)(2).

P 1d. § 371 1XB).

d )

14§ 371(h)(3).
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development, issuance, and use of guidance documents.”"’ Following this directive, FDA in
early 2000 issued for public comment a proposed rule on Good Guidance Practices.'® After it
reviewed and considered the public comments, FDA finalized the rule later that year."
The FDA’s Good Guidance Practices regulation is found at 21 CF.R. § 10.115.
Following the congressional direction in the 1997 Act, the FDA regulation provides that FDA,
among other things —
s shall seek public comment on its guidance documents, either before or after their
issuance (depending on their level of significance) and consider the comments;”

o shall make its guidance documents easily available to the public by posting it on the
lntern-et;21

s “must not include [in its guidance documents] mandatory language such as ‘shall,”
‘must,” ‘required,’ or ‘requirement,’ unless FDA is using these words to describe a
statutory or regulatory requirement”;*>

s “must have written procedures” in each FDA center and office “for the approval of

guidance documents,” which procedures “must ensure that issuance of all documents is

approved by appropriate senior FDA officials™; > and

Y 1d. § 371(h)(5).

¥ 65 FR 7321 (February 14, 2000) (proposed ruls).

65 FR 56468 (September 19, 2000) (final rule).

21 CFR §10.115(g).

1 1d. This direction is consistent with the 2001 recommendation by the American Bar Association. 3 American
Bar Association, “Recommendation on Federal Agency Web Pages” (August 2001} (agencies should maximize the
availability and searchability of existing law and policy on their websites and include their governing statutes, rules
and regulations, and all important policies, interpretations, and other like matters on which members of the public
are likely to request).

2 1d.§ 10.115(i)2).

214§ 10.115().
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o must provide members of the public with an opportunity to submit and seck resolution of
a complaint “that someone at FDA did not follow the requirements in [the regulation] or
... treated a guidance document as a binding requirement.”24
These FDA regulations went into effect in October 2000, and therefore have now been in
operation for six years.

In sum, as I have just outlined, the Congress and the FDA both recognized that, because
of the impact that FDA’s guidance can have on society, it was important that FDA’s guidance be
subject to public comment (before or after its issuance); be readily available to the public; be
developed through agency procedures that ensure the review and approval of appropriate agency
officials before it is issued; be followed in practice by agency employees; and avoid the inclusion
of language that would suggest to the public that the document is mandatory rather than what it
actually is — namely, guidance.?® Tt should also be noted that these requirements, in particular
the requirements for internal-agency review and approval and for public comment, help to ensure
that guidance documents are of high quality.

The FDA Good Guidance Practices regulation also addresses concerns that courts have
raised about the improper development and use of agency guidance documents. In its 2000
decision in the Appalachian Power case, the United States Court of Appeals for the District of
Columbia Circuit discussed these concerns:

“The phenomenon we see in this case is familiar. Congress passes a broadly

worded statute. The agency follows with regulations containing broad language,
open-ended phrases, ambiguous standards and the like. Then as years pass, the

> 1d. § 10.115(0).

? Congressional interest in, and concern about, agency guidance documents is also reflected in House Committee
on Government Reform, “Non-Binding Legal Effect of Agency Guidance Documents,” H. Rep. No. 106-1009
(106th Cong., 2d Sess. 2000) (criticizing “back-door” regulation), and the Congressional Accountability for
Regulatory Information Act, HR. 3521, 106thCong., § 4 (2000} (proposing to require agencies to notify the public
of the non-binding effect of guidance documents).
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agency issues circulars or guidance or memoranda, explaining, interpreting,
defining and often expanding the commands in regulations. One guidance
document may yield another and then another and so on. Several words in a
regulation may spawn hundreds of pages of text as the agency offers more and
more detail regarding what its regulations demand of regulated entities. Law is
made, without notice and comment, without public participation, and without
publication in the Federal Register or the Code of Federal Regulations.”

Appalachian Power Co. v. EPA, 208 F.3d 1015, 1019 (D.C. Cir. 2000) (striking down emissions

monitoring guidance as legislative rule requiring notice and comment). See also Gen. Elec. Co.

v. BEPA, 290 F.3d 377 (D.C. Cir. 2002) (striking down PCB risk assessment guidance as

legislative rule requiring notice and comment); Chamber of Commerce v. Dep’t of Labor, 174

F.3d 206 (D.C. Cir. 1999) (striking down OSHA Directive as legislative rule requiring notice and

comment).

OMB’s Issnance of the Proposed and Final Bulletin:

OMB believes that Federal agency guidance should be developed, issued and used
through an agency’s adherence to procedures that ensure quality, transparency, public
participation, coordination, and accountability. For this reason, OMB developed (in consultation
with Federal agencies) a draft OMB Bulletin that would establish as government-wide policy a
set of “best practices” for achieving these goals.

As T earlier noted, OMB then sought public comment on this draft bulletin by issuing it in
November 2005 as a proposal for public comment.”® OMB received 31 public comments on the
proposal, and these comments are available on OMB’s website. As evidence of the diverse
nature of Federal guidance documents, and of the groups in American society that are affected by

them, below are examples of some of the associations that submitted comments (as noted below,

% 70 FR 71866 (November 30, 2003).
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these listed associations supported OMB’s development of a bulletin on Good Guidance
Practices, while also providing their suggestions for how OMB could improve the bulletin):

-- the Association of American Medical Colleges, representing all 125 accredited U.S.
medical schools, nearly 400 major teaching hospitals and health systems, and 94
academic and scientific societies (“The AAMC commends the OMB for its proposal to
establish consistent and appropriate standards for developing good guidance practices
within federal agencies.”);

-- the National Association of Home Builders, representing more than 220,000
members involved in home building, remodeling. multifamily construction, property
management, subcontracting, design, housing finance, building product manufacturing
and other aspects of residential and light commercial construction (“The National
Association of Home Builders (NAHB) would like to thank the Office of Management
and Budget (OMB) for proposing a process to bring transparency and consistency to
Executive Branch activities that affect the public directly, but do not qualify as rules
under the Administrative Procedure Act (APA).”);

-- the American Society of Safety Engineers, representing 30,000 members (“ASSE
commends OMB/OIRA for taking a proactive stance to ensure that agencies can readily
provide interpretation and guidance of regulations, but still do so in a manner that affords
due process to the regulated community and that is in accordance with the requisites of
the Administrative Procedure Act, 5 USC 551 et seq.”);

-- the National Funeral Directors Association, representing more than 11,000 funeral
homes in all 50 states (“NFDA supports the Office of Management and Budget (OMB)
proposal to establish standards to increase the quality and transparency of agency
guidance practices and the guidance documents produced through them.”);

-- the Association of Metropolitan Planning Organizations (“In general, AMPO
strongly supports the Proposed Bulletin's intent and reliance on the guidance practices
adopted by the Food & Drug Administration (‘FDA’)at 21 C.F.R. 5 10.115.”);

-- the Ornithological Council, which consists of eleven leading scientific ornithological
societies - the American Ornithologists' Union, Association of Field Ornithologists,
CIPAMEX, Cooper Omithological Society, Neotropical Ornithological Society, Pacific
Seabird Group, Raptor Research Foundation, Society of Canadian Ornithologists/La
Société des Ornithologistes du Canada, Society for Caribbean Ornithology, Waterbird
Society, and Wilson Orithological Society - that together have a membership of nearly
6,500 ornithologists (“we would like to express our gratitude to OTRA for its efforts to
improve agency guidance practices”);
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-- the Aircraft Owners and Pilots Association, representing over 407,000 members
(“AOPA shares OMB's concern that agency guidance practices should be more
transparent, consistent and accountable. We also agree with OMB that the absence of
procedural review mechanisms undermines the lawfulness, quality, fairness and
accountability of agency policymaking.”);

-- the National Leased Housing Association, which represents the interests of housing
agencies, developers, lenders, housing managers and others in providing federally
assisted rental housing, and whose members are primarily involved in the Section 8
housing programs and are involved with the operation of rental housing for over three
million families (“we commend OMB for its efforts”);

-- the American Road and Transportation Association, whose membership includes
public agencies and private firms and organizations that own, plan, design, supply and
construct transportation projects throughout the country (“Once again, ARTBA is
extremely supportive of the GGP and feels that it represents a significant step forward in
the regulatory process. It will engender fairness and improved dialogue between agencies
and those that have a vital stake in the guidance they issue. ARTBA and our members are
cager to take advantage of the new opportunities for involvement in the guidance process
offered by the GGP and help OMB make the GGP standard agency practice.”); and

-- the Associated Equipment Distributors, representing 1,200 construction equipment
distributors, manufacturers and industry-service firms (“ Our association thanks the
Office of Management and Budget (OMB) for recognizing the impact that guidance
material issued by federal regulatory agencies has on the regulated community. We agree
with the OMB that transparency in the guidance drafting process is critical, as guidance
should not be used for rulemaking.”).

As | have indicated, the comment letters from these associations can be found on OMB’s

website, along with the other comment letters on the proposed bulletin.?’

On January 18th of this year, after considering the public comments and after further

consultation with Federal agencies, the OMB Director issued the Final Bulletin on Agency Good

¥ OMB also received comments, some supporting and others opposing the proposed bulletin, from the following
(in alphabetical order): the Aeronautical Repair Station Association, the American Bar Association, the American
Chemistry Council, the American Composites Manufacturers Association, the American Petroleum Institute,
AMGEN, C. Blake McDowell (Professor of Law), Citizens for Sensible Safeguards (OMB Watch), Coalition for
Effective Environmental Information, Consumer Specialty Products Association, General Electric Company, Keller
and Heckman LLP, McKenna Long & Aldridge LLP, Mercatus Center, National Mining Association, Natural
Resources Defense Council, PIMA County (AZ) Wastewater Management Department, Regulatory Checkbook,
Sanofi-aventis, Stuart Shapiro Ph.D. (Edward J. Bloustein School of Planning and Public Policy, Rutgers
University), U.S. Chamber of Commerce.
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Guidance Practices.”® The final version of the Bulletin is very similar to the proposal in its

overall framework, but — as OMB explained in the preamble to the final Bulletin -- OMB made a

number of improvements to the Bulletin in response to comments that we received from the

public and during the interagency review process.

The following are a few of the noteworthy provisions of the Bulletin, which reflect the

requirements of the FDA’s Good Guidance Practices regulation and are designed to improve the

quality, transparency, public participation, and accountability of agency guidance documents:

Each agency will ensure (as agencies should be doing anyway, as a matter of good
internal management) that appropriate officials within the agency have reviewed and
approved the agency’s issuance of “significant” guidance documents;

Agencies will maintain on their websites current lists of their “significant” guidance
documents that are in effect, so that the public can know what guidance applies to them;
Agencies will provide the public with access to and the opportunity to provide feedback
on their “significant” guidance documents. Agencies will advertise on their websites a
means for the public to submit comments electronically on these guidance documents;
and

For those guidance documents that are “economically significant” (e.g., , a guidance
document that “may reasonably be anticipated to lead to an annual effect on the economy
of $100 million or more™), agencies will publish drafts of the documents in the Federal
Register, invite public comment on them, and prepare responses to the comments before

finalizing the guidance.

* OMB Memorandum M-07-07 (January 18, 2007), which is found on OMB’s website. The final Bulletin is
published in the Federal Register at 72 FR 3432 (January 25, 2007).
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In recognition of the potentially broad range of guidance documents that are issued by Federal
agencies, the Bulletin also (1) includes certain express exclusions from the definition of
“significant” and “economically significant” guidance document; (2) authorizes OMB to exempt
“economically significant documents” (singly or by category) from the requirement for prior
public comment before issuance; and (3) includes an express exception from the Bulletin’s
requirements for “emergency situations or when an agency is obligated by law to act more
quickly than normal review procedures allow.”

In light of concerns that have been raised about the final Bulletin and the Executive
Order, this last point bears emphasis. The Bulletin does not stand in the way of a Federal agency
responding appropriately to an emergency situation. In addition, the Bulletin does nof override a

Federal agency’s obligation to comply with applicable laws.

Executive Order 13422

The Executive Order’s Guidance Provision

In the furtherance of its goal to improve the guidance documents that Federal agencies
develop and issue, the Bulletin is reinforced by the principal provision in Executive Order 13422,
which the President issued, also on January 18th. Through an amendment to Executive Order
12866, which President Clinton issued in 1993, the recent executive order provides for a
relatively informal process whereby some — but by 7o means all — of the “significant guidance
documents” that are developed by Federal agencies will be submitted to OMB for interagency
review.

Tt is important to underscore the point that this amendment provides for an opportunity
for interagency review, and therefore that guidance documents are nof treated the same as

regulations. When he issued Executive Order 12866 in 1993, President Clinton directed
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agencies to submit the drafts of all of their “significant™ regulations to OIRA for review (subject
to certain limited exceptions). By contract, agencies are not required under the recent
amendments to submit all of their “significant” guidance documents to OMB for review.
Instead, the recent executive order requires agencies to inform OMB of upcoming significant
guidance documents, which thereby provides an opportunity for interagency review to occur.

In this regard, just as the new Bulletin directs agencies to follow good guidance practices
that, to a greater or lesser extent, are probably being followed by many agencies for many of
their guidance documents (e.g., posting them on the agency’s website), the recent Executive
Order -- in recognizing the desirability of ensuring an opportunity for interagency review -- also
reflects a practice that already happens in a number of situations.

In other words, interagency review of important guidance documents is #zof new. And,
one reason why such review is desirable, and already happens, is because the programs and
activities of one Federal agency often overlap or have implications for the programs and
activities of one or more other Federal agencies. For example, in June of last year, the
Department of Health and Human Services (HHS) issued a State Medicaid Director letter that
provides guidance on the implementation of the provision in the Deficit Reduction Act of 2005
that requires individuals claiming U.S. citizenship to provide — when initially applying for
Medicaid or upon the first redetermination — satisfactory documentary evidence of citizenship or
nationality. Before HHS finalized and issued this guidance, OMB ensured that HHS consulted
first with affected and interested agencies — the Departments of State and Homeland Security,
and the Social Security Administration. This interagency consultation, which took place in a

two-week period, ensured that HHS had the benefit of the expertise and experience of these other
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agencies and that the HHS guidance took into account the interests and programs of these
agencies.

This interagency coordination, then, had the effect of improving the quality of the HHS
guidance in the same way that the quality of guidance can be improved through public
participation and internal-agency review and approval”® Thus, by ensuring that there is an
opportunity for interagency review, this amendment made by Executive Order 13422 serves as a
complement to the requirements in the OMB Bulletin for public participation and internal-
agency review and approval.

Tn addition, as OMB explained in March 2002, interagency review of a guidance
document is also justified because “interagency review can ensure that agency action is
consistent with Administration policy and is beneficial from a broader, societal perspective.”
This type of review during the development of agency guidance documents is entirely
appropriate, for the same reason that the courts have held that it is appropriate to conduct this
same type of review during the development of agency regulations. As the United States Court
of Appeals for the District of Columbia Circuit explained in 1981 (in an opinion by Judge Wald):

“The court recognizes the basic need of the President and his White House staff to
monitor the consistency of executive agency regulations with Administration policy. He
and his White House advisers surely must be briefed fully and frequently about rules in

the making, and their contributions to policymaking considered. The executive power
under our Constitution, after all, is not shared -- it rests exclusively with the President.

* * *

* OMB made this same general point in March 2002 when OMB asked the public to identify examples of
“problematic guidance documents™ that would be potential candidates for reform. Office of Management and
Budget, Draft 2002 Report to Congress on the Costs and Benefits of Federal Regulations, 67 FR 15014, 15035
(March 28, 2002) (“problematic guidance might be improved by interagency review™).

* Office of Management and Budget, Draft 2002 Report to Congress on the Costs and Benefits of Federal
Regulations, id., 67 FR at 15035.
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“The authority of the President to control and supervise executive policymaking is
derived from the Constitution; the desirability of such control is demonstrable from the
practical realities of administrative rulemaking. Regulations such as those involved here
demand a careful weighing of cost, environmental, and energy considerations. They also
have broad implications for national economic policy. Our form of government simply
could not function effectively or rationally if key executive policymakers were isolated
from each other and from the Chief Executive. Single mission agencies do not always
have the answers to complex regulatory problems. An overworked administrator exposed
on a 24-hour basis to a dedicated but zealous staff needs to know the arguments and ideas
of policymakers in other agencies as well as in the White House.”

Sierra Club v. Costle, 657 F.2d 298, 404, 405-06 (D.C. Cir. 1981). In that decision, the D.C.
Circuit upheld the appropriateness of discussions between the White House and the
Environmental Protection Agency, regarding a draft Clean Air Act rule. These discussions took

place -- and EPA issued the rule -- in 1979, during the Administration of President Carter.

The Executive Order’s Non-Guidance Provisions

In addition to providing an opportunity for interagency review of draft guidance
documents, the recent Executive Order makes several (non-guidance related) process
improvements. As is the case with the guidance amendments in the Executive Order and the
new Bulletin, these process improvements are designed to encourage good-government practices.
Because there has been some confusion in the press and elsewhere as to the meaning and impact
of these changes, let me briefly go through them.

1. Regulatory Policy Officers

Concerns have been raised about the provisions in Executive Order 13422 regarding
Regulatory Policy Officers. The initial point that should be made is that such officers are not
new; when he issued Executive Order 12866 in 1993, President Clinton directed each agency
head to designate a Regulatory Policy Officer within the agency. Nor is it new that, under the

recent amendment, these Regulatory Policy Officers will be Presidential appointees. While the
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original EO 12866 did not require that agency heads choose a Presidential appointee to be the
agency’s Regulatory Policy Officer, the fact is that, in many departments and major agencies, the
Regulatory Policy Officer has been a Presidential appointee.

And, I should note that the term “Presidential appointee” should not be confused with
“political appointee.” Presidential appointees are appointed by the President, whereas agency
heads appoint “political appointees™ who are in the non-career Senior Executive Service or are
under Schedule C; these agency-head appointees are not Presidential appointees. Moreover,
neither the President nor an agency head can create a Presidentially-appointed position in an
agency. Rather, only Congress can do so. And, when Congress does create a Presidentially-
appointed position in an agency, Congress usually provides that this appointee shall be subject to
Senate confirmation (a PAS official). Thus, by requiring that agency heads designate a
Regulatory Policy Officer from among the agency’s Presidential appointees, the President is
actually ensuring that, in most cases, the Regulatory Policy Officer will be a PAS official.

In addition, concerns have been raised that Executive Order 13422 may require each
agency to establish a new “Regulatory Policy Office” that would be headed by the agency’s
Regulatory Policy Officer. [ would like to allay such concerns by explaining that this reference
to a Regulatory Policy “Office” was a typographical error. The reference should have been to a
Regulatory Policy “Officer” rather than “Office™; the Executive Order will be implemented
accordingly.

ii. Commencement of a Rulemaking

Executive Order 13422 amends Executive Order 12866 to require that an agency’s

commencement of a rulemaking either be authorized by the agency head or be approved by the

agency’s Regulatory Policy Officer. As explained above, most if not all of the Regulatory Policy
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Officers will be -- as they generally have been over the years -- Presidential appointees who are
subject to Senate confirmation. In practice, then, this will mean that, in most if not all cases, an
agency’s commencement of a rulemaking will be authorized or approved by an agency official
who is appointed by the President and subject to Senate confirmation.
iil. Aggregation of annual costs and benefits in the Regulatory Plan

Section 4 of President Clinton’s Executive Order 12866 established a “Planning
Mechanism” that includes an annual Regulatory Plan that reports the most significant regulatory
actions anticipated in the coming year and thereafter, along with the agency’s estimate of each

rule’s anticipated benefits and costs. Executive Order 13422 amends this section to ask agencies,

in addition, to aggregate the estimated costs and benefits of the individual regulations. While the
interested public could always sum-up for themselves the cost and benefit estimates for each of
the individual rules, this amendment enhances the transparency of the annual Regulatory Plan by
requiring the agencies to do the aggregation.
iv. The Encouragement of Agencies to Consider Formal Rulemaking
Another of the amendments in Executive Order 13422 encourages rulemaking agencies
to consider using the Administrative Procedure Act’s formal — rather than informal — rulemaking
procedures for the agency’s resolution of complex determinations. Agencies already had the
option of using the APAs’ formal rulemaking procedures, and this amendment simply
encourages them to consider the use of a tool that has been — and remains — available to them.
v. Market Failure
Executive Order 13422 amended Section 1(b)(1) of Executive Order 12866, which was —
and remains — the first of that Order’s “Principles of Regulation.” As recently amended, Section

1(b)(1) now states that: “Each agency shall identify in writing the specific market failure (such
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as externalities, market power, lack of information) or other specific problem that it intends to
address (including, where applicable, the failures of public institutions) that warrant new agency
action, as well as assess the significance of that problem.” Before explaining what this
amendment does do, T would like to explain first what it does not do.

First, the concept of market failure is nof new to this amendment, but instead has been an
integral part of Executive Order 12866 since President Clinton issued it in 1993. Indeed, the
overarching “Statement of Regulatory Philosophy,” in Section 1(a) of the original Executive
Order 12866 (unchanged by EO 13422), states that “Federal agencies should promulgate only
such regulations as are required by law, are necessary to interpret the law, or are made necessary
by compelling public need, such as material fuilures of private markets to protect or improve the
health and safety of the public, the environment, or the well-being of the American people™
(italics added). Furthermore, the first “Principle of Regulation” that was articulated in Section
1(b) of the original Executive Order 12866 reiterated the requirement that each agency “identify
the problem that it intends to address (including, where applicable, the failures of private
markets or public instinutions that warrant new agency action) as well as assess the significance
of that problem” (italics added).

Second, the recent Executive Order does nof make the identification of a market failure
the only basis on which a Federal agency can justify regulatory action. The revised section also
encourages agencies to identify any “other significant problem it intends to address.” For
example, recent regulations to provide disaster assistance to victims of Hurricane Katrina
provide important social benefits, but do not address a market failure, per se. Moreover, the
recent Executive Order leaves untouched the provision in Executive Order 12866 that expressly

directs Federal agencies to “promulgate . . . such regulations as are required by law, [or] are
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necessary to interpret the law.” In many cases, when a Federal agency is issuing a regulation, the
agency is doing so for just those law-based reasons, and this will continue to be the case; nothing
in Executive Order 13422 changes this.

Having explained what the revised “market failure” language does not do, I would like to
now explain what it actually does do, which is two relatively modest things.

First, Executive Order 13422 states that the agency “shall identify in writing” the
problem -- whether it is a market failure “or other specific problem” — that the agency “intends to
address” through regulatory action. Stating explicitly that Federal agencies shall identify “in
writing” the problem that the agency is seeking to remedy through regulatory action does not
impose a new requirement on rulemaking agencies. As an initial matter, an agency should
already have been identifying in writing the precise nature of the problem that the agency is
seeking to remedy through regulatory action, in order to assist the agency in its own analysis of
whether regulatory action is warranted and, if so, which of the available regulatory alternatives
would best accomplish the agency’s intended result.

Thus, in order to comply with the original version of Section 1(b)(1) of Executive Order
12866, agencies as a practical matter would have had to make (or at least should have made) this
identification in writing. However, even if an agency did not do so, the agency should still have
identified the problem that it was seeking to remedy through regulatory action in the preamble to
the proposed rule (to assist the public in understanding the agency’s proposal and in offering
their comments on it) as well in the preamble to the final rule (to persuade the public, Congress,
and the courts that the agency has exercised its regulatory authority in a reasonable and well-
considered manner). In sum, the requirement that agencies identify the need for the regulation in

writing is a good-government measure, It encourages greater transparency in rulemaking, by
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helping the public and others understand the problem the regulation is intended to address,
enabling more informed comment on whether the proposed rule will likely meet its objectives
and whether there are other, better alternatives to address the identified problem.

Second, in order to increase the transparency of Executive Order 12866, Executive Order
13422 incorporates into Executive Order 12866 a reference to three classic textbook examples of
what constitutes a “market failure” — namely, externalities (which justify, e.g., the regulation of
pollution), market power (which justify, e.g., the regulation of the rates charged by natural
monopolies, such as local gas and electricity distribution services), and lack of information
(which justify, e.g., the nutritional labeling requirements for packaged foods). These three
examples of market failure are not new to the Executive Branch’s implementation of Executive
Order 12866. To the contrary, three years after President Clinton issued Executive Order 12866
in 1993, these examples were included in the discussion of “market failure” that was contained in
the 1996 “Economic Analysis of Federal Regulations under Executive Order No. 12866”
document that former OIRA Administrator Sally Katzen (working with former CEA Chairman
Joseph Stiglitz) issued to Federal agencies for their use in meeting the analytical requirements of
Executive Order 12866 (as well as those of the Unfunded Mandates Reform Act and the
Regulatory Flexibility Act).!

Tn its Part T on “Statement of Need for the Proposed Action,” the 1996 “Economic
Analysis” document had a Section A on “Market Failure,” which provided separate descriptions

3 e

of “Externality”, “Natural Monopoly,” “Market Power,” and “Inadequate or Asymmetric

*! Memorandum for Members of the Regulatory Working Group from OTRA Administrator Katzen, “Economic
Analysis of Federal Regulations under Executive Order 12866 (January 11, 1996}, available on OMB’s website at
hitpsvww whitehouse goviomb/memoranda/rwemema himl. As Administrator Katzen stated in her transmittal
memorandum, the “Economic Analysis™ document “represents the results of an exhaustive two-year effort” by an
interagency working group chaired by Joseph Stiglitz of the Council of Economic Advisers and Steve Kaplan, the-
then General Counsel of the Department of Transpottation.
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Information.” The 1996 “Economic Analysis document also included the following introductory
discussion:
“I. STATEMENT OF NEED FOR THE PROPOSED ACTION
“In order to establish the need for the proposed action, the analysis should discuss
whether the problem constitutes a significant market failure. If the problem does not
constitute a market failure, the analysis should provide an alternative demonstration of
compelling public need, such as improving governmental processes or addressing
distributional concerns. 1f the proposed action is a result of a statutory or judicial
directive, that should be so stated.
“A. Market Failure
“The analysis should determine whether there exists a market failure that is likely to be
significant. Tn particular, the analysis should distinguish actual market failures from
potential market failures that can be resolved at relatively low cost by market
participants. Examples of the latter include spillover effects that affected parties can
effectively internalize by negotiation, and problems resulting from information
asymmetries that can be effectively resolved by the affected parties through vertical
integration. Once a significant market failure has been identified, the analysis should
show how adequately the regulatory alternatives to be considered address the specified
market failure.”
Moreover, the three examples of market failure that are now referenced in the amended
Executive Order 12866 (i.e., externality, market power, and lack of information) were contained
in the draft Circular on regulatory cost-benefit analysis that OMB issued for public comment and
peer review in 2003, and they are contained in the final Circular A-4 that OMB issued later that
same year (and which remains in effect).”
And, thus, the use of these three market failure examples in the implementation of
Executive Order 12866 is not new. Moreover, Executive Order 13422 did not substantively

change the first “Principle of Regulation” in Executive Order 12866 or how this Principle is

implemented by the Executive Branch. Instead, all that happened as a result of Executive Order
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13422, with respect to these three examples of market failure, is that they are now mentioned in
Executive Order 12866 itself (rather than only in the implementation documents). In other
words, the recent amendment has simply increased the transparency of Executive Order 12866.

Some have expressed concern that this amendment to Executive Order 12866 could
prevent agencies from issuing regulations to protect public health and safety, but this is not
correct. Many of the most significant regulations that agencies issue are, in fact, driven by — and
are in response to — market failures. As the 1996 OMB “Economic Analysis” document noted,
“[e]nvironmental problems are a classic case of externality,” and this Administration has issued a
number of significant environmental regulations aimed at addressing environmental externalities,
including EPA’s Clean Air Interstate Rule (CAIR) and its Non-road Diesel Engines Rule.
Similarly, regulations to protect homeland security, such as FDA’s recent regulations under the
Public Health Security and Bioterrorism Preparedness and Response Act, respond to inadequate
private market incentives to respond to potential terror threats.

Another type of market failure that is mentioned in the amendment made by Executive
Order 13422 stems from lack of information. An example of a regulation that is justified by the
“lack of information” market failure was the Food and Drug Administration’s recent regulation
that requires the nutritional labels on packaged foods to display the amount of trans-fats in them.
This labeling requirement is estimated to have considerable public health benefits, by providing

consumers important information with which they can make purchasing decisions. Moreover,

*2 Draft 2003 Report to Congress on the Costs and Benefits of Federal Regulations, 68 FR 5492, 5514-15 (February
3, 2003Y; Informing Regulatory Decisions: 2003 Report to Congress on the Costs and Benefits of Federal
Regulation (2003), at pages 121-122 (available on OMB’s website).
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this rule was the subject of a “prompt letter” that former OIRA Administrator John Graham sent
to HHS in 2001 encouraging the agency to issue a rule to require the labeling of trans-fats.

Finally, in both the CAIR and trans-fats rules, identification of a market failure, rather
than a specific directive from statute, was the driving force behind the issuance of regulations
that are expected to have significant public health and quality of life benefits.

Moreover, as noted above, nothing in this amendment to EQ 12866 precludes agencies
from justifying regulations on grounds other than the failure of private markets. Nor does it
preclude agencies from justifying regulations on the ground that Congress has required the
agency to promulgate regulations to address a particular situation, on the grounds that the
regulations are necessary to interpret the law, or are made necessary by other compelling public

need.

Thank you again for this opportunity to testify. I would welcome any questions that the

Subcommittee has.

¥ Letter from OIRA Admiinistrator Graham to the Department of Health and Human Services regarding trans fatty
acids (September 8, 2001) (available on OMB’s website).
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Ms. SANCHEZ. I thank the gentleman.
Ms. Katzen, you are now up. You may proceed with your testi-
mony.

TESTIMONY OF SALLY KATZEN, PROFESSOR,
UNIVERSITY OF MICHIGAN LAW SCHOOL

Ms. KATZEN. Thank you.

Madame Chairman, Mr. Cannon, Mr. Conyers, other distin-
guished Members, I appreciate very much the opportunity to testify
today.

Mr. CONYERS. Mr. Aitken, have you turned your microphone off?

Ms. KATZEN. Is my time going?

Ms. SANCHEZ. We will reset your time.

Ms. KATZEN. As you mentioned in your introduction, I served as
the administrator of OIRA for over 5 years during the Clinton ad-
ministration, and was involved in the drafting and implementation
of Executive Order 12866. I am a strong proponent of centralized
review of agency rulemaking, and have often spoken and written
in defense and support of OIRA.

I am also a strong proponent of regulations, believing that if
properly crafted they can improve the quality of our lives, the per-
formance of our economy, and the Nation’s well-being.

Why, then, am I so critical of this new Executive Order? I have
prepared written testimony that provides extensive background
and explanatory information, and would like to use my 5 minutes
to emphasize the most important points.

First, during the last 6 years, the Bush administration has taken
many discrete steps to tighten incrementally, but nonetheless tight-
en OMB control over the agencies: the information data quality
guidelines, the peer review guidelines, Circular A-4 for regulatory
analyses, the risk assessment bulletin, and now the bulletin on
good guidance practices. Each step, standing on its own, can be jus-
tified and none standing on its own is really as bad as the critics
of the Administration have charged. At the same time, the cumu-
lative effect of all of these is overwhelming the agencies, and there
is a dramatically different dynamic between the agencies and the
White House than there was at the end of the Clinton administra-
tion.

In Executive Order 12866, President Clinton continued the prac-
tice of centralized review of rulemaking by OIRA, but at the same
time, he reaffirmed the primacy of the Federal agencies which are
the repositories of significant experience and expertise, and are the
entities to which Congress has delegated the authority to issue
rules with the force and effect of law. Today, those agencies have
at least one arm tied behind their backs, two 10-pound bricks tied
to their ankles, and they are set on an obstacle course to navigate
before they can issue any regulations. Forgive me for mangling my
metaphors, but the combination of all of the multiple mandates
that OMB has imposed on the agencies makes it so much more dif-
ficult for them to do their jobs. More mandates and no more re-
sources. In fact, the agencies have been straight-lined or decreased.

Presidential oversight is one thing, but burdening the agencies to
slow them down or destroy their morale is something else.
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Now, I read Mr. Aitken’s written testimony and listened to him
just now, and it is really very curious. He has not identified any
problems that they were experiencing under the original Executive
Order that needed to be fixed. Instead, he has said, again and
again, that there is nothing new in the Executive Order, that the
agencies are doing it already. What they are doing is not signifi-
cant. It is no big deal. By the same token then, why did they do
it? If it wasn’t intended to accomplish anything, why use the pres-
tige of the President and the status of an Executive Order for a
non-event?

Let me also be clear to the extent he says that this is just con-
tinuing the logical progression from the Clinton administration,
that simply is not true. One example is that he cited the 1996 doc-
ument that I co-authored with Joe Stiglitz that uses the terms
“market failure” and “externality,” et cetera. But that was a docu-
ment that was called “Best Practices,” not guidance, not bulletin,
not circular, not Executive Order, and that is a very big difference.

Finally, if you argue that this is simply to increase transparency
and good government, then look at the way it was done, without
any consultation or explanation. Look at the effect on the agencies,
coming on the heels of all of the other things that OMB has done.
And look at the message it sends: Regulations to protect the envi-
ronment and to promote the health and safety of the American peo-
ple are disfavored—Ilet the market, not the Government, do it.

Now, Executive Order 12866 as originally drafted was neutral as
to process, even though President Clinton was highly supportive of
regulations as part of the solution to serious problems plaguing our
society. The Executive Order was not skewed to achieve a pro-regu-
latory result. It was not a codification of a pro-regulatory philos-
ophy or ideology. It was, on its face and by intent, a charter for
good government without any predetermination of outcomes.

In light of the actions taken over the last 6 years, that is no
longer the case with Executive Order 12866 as amended.

As I noted at the outset, there have been—a lot of these steps
have been taken. Each one of them has been a thumb on the scale.
I think by now we have a whole fist influencing the outcome of reg-
ulatory decisions.

Thank you very much for holding this hearing. It is very impor-
tant, I believe, for Congress to let the Executive know that it takes
these matters seriously and is concerned about the integrity of the
Administrative process.

[The prepared statement of Ms. Katzen follows:]

PREPARED STATEMENT OF SALLY KATZEN

Chairman Sanchez and Members of the Subcommittee. Thank you for inviting me
to testify today on a subject that is vitally important to the American people. During
the last six years, there has been a slow but steady change in the process by which
regulations are developed and issued—specifically, in the balance of authority be-
tween the Federal regulatory agencies and the Office of Management and Budget.
With its most recent actions, the Bush Administration has again restricted agency
discretion and made it more difficult for them to do the job that Congress has dele-
gated to the Federal agencies. It is therefore important that this Subcommittee con-
sider the reasons for these changes and the implications of these changes for admin-
istrative law and regulatory practice.

I served as the Administrator of the Office of Information and Regulatory Affairs
(OIRA) at the Office of Management and Budget (OMB) for the first five years of
the Clinton Administration, then as the Deputy Assistant to the President for Eco-
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nomic Policy and Deputy Director of the National Economic Council, and then as
the Deputy Director for Management of OMB. I am a proponent of centralized re-
view of agency rulemaking, and I was personally involved in the drafting and imple-
mentation of Executive Order 12866. I have remained active in the area of adminis-
trative law generally and rulemaking in particular. Since leaving government serv-
ice in January 2001, I have taught Administrative Law and related subjects at the
University of Michigan Law School, George Mason University Law School, and the
University of Pennsylvania Law School, and I have also taught American Govern-
ment seminars to undergraduates at Smith College, Johns Hopkins University, and
the University of Michigan in Washington Program. I frequently speak and have
written articles for scholarly publications on these issues.

On January 18, 2007, the Bush Administration released two documents. One was
expected; the other was not. I can understand why OMB issued a “Final Bulletin
for Good Guidance Practices.” While I disagree with several of the choices made, I
recognize that a case can be made that there is a need for such a Bulletin. On the
other hand, there is no apparent need for Executive Order 13422, further amending
Executive Order 12866. Regrettably, none of the plausible explanations for its
issuance is at all convincing. As I will discuss below, there are at least three aspects
of the new Executive Order that warrant attention: 1) the way it was done—without
any consultation or explanation; 2) the context in which it was done—coming on the
heels of OMB’s imposing multiple mandates/requirements on the agencies when
they are developing regulations; and 3) the effect it will have and the message it
sends to the agencies—it will be even more difficult for agencies to do their jobs be-
cause regulations are disfavored in this Administration.

To put the most recent Executive Order in perspective, a little history may be
helpful. The first steps towards centralized review of rulemaking were taken in the
1970’s by Presidents Nixon, Ford and Carter, each of whom had an ad hoc process
for selectively reviewing agency rulemakings: President Nixon’s was called the Qual-
ity of Life Review; President Ford’s was focused on the agency’s Inflationary Impact
Analysis that accompanied the proposed regulation; and President Carter’s was
through the Regulatory Analysis Review Group. Those rulemakings that were con-
sidered significant were reviewed by an inter-agency group, which then contributed
their critiques (often strongly influenced by economists) to the rulemaking record.

In 1981, President Reagan took a significant additional step in issuing Executive
Order 12291. That Order formalized a process that called for the review of all Exec-
utive Branch agency rulemakings—at the initial and the final stages—under speci-
fied standards for approval. The Office that President Reagan chose to conduct the
review was the Office of Information and Regulatory Affairs (OIRA), established by
the Congress for other purposes under the Paperwork Reduction Act of 1980. Unless
OIRA approved the draft notice of proposed rulemaking and the draft final rule, the
agency could not issue its regulation.

Executive Order 12291 was highly controversial, provoking three principal com-
plaints. One was that the Executive Order was unabashedly intended to bring about
regulatory relief—not reform—relief for the business community from the burdens
of regulation. Second, the Order placed enormous reliance on (and reflected un-
equivocal faith in) cost/benefit analysis, with an emphasis on the cost side of the
equation. Third, the process was, by design, not transparent; indeed, the mantra
was “leave no fingerprints,” with the result that disfavored regulations were sent
to OMB and disappeared into a big black hole. The critics of Executive Order 12291,
including Members of Congress, expressed serious and deep concerns about the Ex-
ecutive Order, raising separation of powers arguments, the perceived bias against
regulations, and the lack of openness and accountability of the process.

When President Clinton took office and I was confirmed by the Senate as the Ad-
ministrator of OIRA, my first assignment was to evaluate Executive Order 12291
in light of the 12 years of experience under Presidents Reagan and Bush, and help
draft a new Executive Order that would preserve the strengths of the previous Exec-
utive Order but correct the flaws that had made the process so controversial. Presi-
dent Clinton would retain centralized review of Executive Branch agency
rulemakings, but the development and the tone of the Executive Order he would
sign (Executive order 12866) was to be very different.

I was told that Executive Order 12291 was drafted in the White House (Boyden
Gray and Jim Miller take credit for the document) and presented, after President
Reagan had signed it, as a fait accomplis to the agencies. The protests from the
agencies were declared moot. We took a different route, consulting and sharing
drafts with the agencies, public interest groups, industry groups, Congressional
staffers, and State and local government representatives. When all their comments
were considered and changes made to the working draft, we again consulted and
shared our new drafts with all the groups, and again took comments. More changes
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were made, and where comments were not accepted, we explained the basis for our
decisions.

The tenor of Executive Order 12866 was also quite different from Executive Order
12291. As noted above, Executive Order 12866 retained centralized review of
rulemakings, but also reaffirmed the primacy of the agencies to which Congress had
delegated the authority to regulate. (Preamble) Among other things, Executive
Order 12866 limited OIRA review to “significant regulations”—those with a likely
substantial effect on the economy, on the environment, on public health or safety,
etc. or those raising novel policy 1ssues (Section 6(b)(1))—leaving to the agencies the
responsibility for carrying out the principles of the Executive Order on the vast ma-
jority (roughly 85%) of their regulations.

Executive Order 12866 continued to require agencies to assess the consequences
of their proposals and to quantify and monetize both the costs and the benefits to
the extent feasible. (Section 1(a)) But it explicitly recognized that some costs and
some benefits cannot be quantified or monetized but are “nevertheless essential to
consider.” (Section 1(a)) I believe it was Einstein who had a sign in his office at
Princeton to the effect that “not everything that can be counted counts, and not ev-
erything that counts can be counted.”

While Executive Order 12292 required agencies to set their regulatory priorities
“taking into account the conditions of the particular industries affected by the regu-
lations [and] the condition of the national economy” (Section 2 (e)), Executive Order
12866 instructed agencies to consider “the degree and nature of the risks posed by
various substances and activities within its jurisdiction” (Section 1(b)(4)), and it
added to the list of relevant considerations for determining if a proposed regulation
qualified as “significant” not only an adverse effect on the economy or a sector of
the economy, but also “productivity, competition, jobs, the environment, public
health or safety or State, local, or tribal governments or communities.” (Section 3(f))

There were other significant differences between Executive Order 12291 and Ex-
ecutive Order 12866, including those relating to the timeliness of review and the
transparency of the process, but for present purposes, the key to the difference was
that President Clinton was focused on a process for better decision-making and
hence better decisions and not a codification of a regulatory philosophy or ideology.
Centralized review was seen as a valid exercise of presidential authority, facilitating
political accountability (the President takes the credit and gets the blame for what
his agencies decide) and to enhance regulatory efficacy (that is, decisions that take
into account the multitude of disciplines and the multitude of perspectives that can
and should be brought to bear in solving problems in our complex and inter-
dependent society). But whatever one’s view of centralized review of agency
rulemakings, Executive Order 12866 was—on its face and by intent—a charter for
good government, without any predetermination of outcomes.

The neutrality of the process was essential. President Clinton viewed regulations
as perhaps the “single most critical . . . vehicle to achieve his domestic policy goals”
(Kagan, 114 Harv. L. Rev 2245, 2281-82 ((2001)), and he spoke often of the salutary
effects of regulations on the Nation’s quality of life and how regulations were part
of the solution to perceived problems. But the Executive Order was not skewed to
achieve a pro-regulatory result. The regulations would be debated on their merits,
not preordained by the process through which they were developed and issued.

When George W. Bush became President in January 2001, his philosophy was de-
cidedly anti-regulatory. I know that his advisors considered whether to change Exec-
utive Order 12866 and they concluded that it was not necessary to accomplish their
agenda. Indeed, President Bush’s OMB Director instructed the agencies to scru-
pulously adhere to the principles and procedures of Executive Order 12866 and its
implementing guidelines. (OMB M-01-23, June 19, 2001) The only changes to the
Executive Order came two years into President Bush’s first term, and the changes
were limited to transferring the roles assigned to the Vice President to the Chief
of Staff or the OMB Director. (Executive Order 13258)

Almost five years later, President Bush signed Executive Order 13422, further
amending Executive Order 12866. So far as I am aware, there was no consultation
and no explanation of the problems under the existing Executive Order that prompt-
ed these amendments, or whether the amendments would have a salutary effect on
whatever problems existed, or whether the amendments would have unintended
consequences that should be considered. Press statements issued after the fact do
not make for good government.

Second, the new Executive Order comes in the course of a steady and unwavering
effort to consolidate authority in OMB and further restrict agency autonomy and
discretion. On February 22, 2002, OMB issued its Information Quality Act (IQA)
Guidelines. (67 Fed. Reg. 8452). The IQA itself was three paragraphs attached to
a more than 700-page Treasury and General Government Appropriations Act for
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Fiscal Year 2001, with no hearings, no floor debate and no committee reports. Its
objective was “to ensure the quality, objectivity, utility and integrity of information
disseminated to the public.” OMB took up the assignment with a vigor and deter-
mination that was remarkable. OMB’s government-wide guidelines created a new
construct: now, there would be “information” and “influential information” and dif-
ferent (more stringent standards) would apply to the higher tiers. OMB also re-
quired the agencies to issues their own guidelines (subject to OMB approval); estab-
lish administrative mechanisms allowing people or entities to seek the correction of
information they believe does not comply with these guidelines; and report periodi-
cally to OMB on the number and nature of these complaints. The U.S. Chamber of
Commerce thought this “would have a revolutionary impact on the regulatory proc-
eﬁ”—keeping the agencies from relying on data that industry thought was question-
able.

Then came OMB’s Proposed Draft Peer Review Standards for Regulatory Science
(August. 29, 2003), in which OMB attempted to establish uniform government-wide
standards for peer review of scientific information used in the regulatory process.
Peer review is generally considered the gold standard for scientists. Yet leading sci-
entific organizations were highly critical of what OMB was trying to do and how
it was doing it, and they were joined by citizen advocacy groups and former govern-
ment officials. They argued that the proposed standards were unduly prescriptive,
unbalanced (in favor of industry), and introduced a new layer of OMB review of sci-
entific or technical studies used in developing regulations. The reaction was so
strong and so adverse that OMB substantially revised its draft Bulletin to make it
appreciably less prescriptive and restrictive, and in fact OMB resubmitted it in draft
form for further comments before finalizing the revised Bulletin.

On March 2, 2004, OMB replaced a 1996 “best practices” memorandum with Cir-
cular A4, setting forth instructions for the Federal agencies to follow in developing
the regulatory analyses that accompany significant draft notices of proposed rule-
making and draft final rules. The Circular, almost 50-pages single spaced, includes
a detailed discussion of the dos and don’ts of virtually every aspect of the docu-
mentation that is needed to justify a regulatory proposal. While the term “guidance”
is used, agencies that depart from the terms of the Circular do so at their peril (or
more precisely, at the peril of their regulatory proposal).

Then came the OMB Proposed Risk Assessment Bulletin (January 9, 2006), pro-
viding technical guidance for risk assessments produced by the Federal government.
There were six standards specified for all risk assessments and a seventh standard,
consisting of five parts, for risk assessments related to regulatory analysis. In addi-
tion, using the terminology from the IQA Guidance, OMB laid out special standards
for “Influential Risk Assessments” relating to reproducibility, comparisons with
other results, presentation of numerical estimates, characterizing uncertainty, char-
acterizing results, characterizing variability, characterizing human health effects,
discussing scientific literature and addressing significant comments. Agency com-
ments raised a number of very specific problems and such general concerns as that
OMB was inappropriately intervening into the scientific underpinnings of regulatory
proposals. OMB asked the National Academies of Scientists (NAS) to comment on
the draft Bulletin. The NAS panel (on which I served) found the Bulletin “fun-
damentally flawed” and recommended that it be withdrawn.

Then, on January 18, 2007, OMB issued its final Bulletin on “Agency Good Guid-
ance Practices.” Agencies are increasingly using guidance documents to inform the
public and to provide direction to their staff regarding agency policy on the interpre-
tation or enforcement of their regulations. While guidance documents—by defini-
tion—do not have the force and effect of law, this trend has sparked concern by com-
mentators, including scholars and the courts. In response, the Bulletin sets forth the
policies and procedures agencies must follow for the “development, issuance, and
use” of such documents. It calls for internal agency review and increased public par-
ticipation—all to the good. In addition, however, the Bulletin also imposes specified
“standard elements” for significant guidance documents; provides instructions as to
the organization of agency websites containing significant guidance documents; re-
quires agencies to develop procedures (and designate an agency official/office) so
that the public can complain about significant guidance documents and seek their
modification or rescission; and extends OIRA review to include significant guidance
documents. I do not believe it is an overstatement to say that the effect of the Bul-
letin is to convert significant guidance documents into legislative rules, subject to
all the requirements of Section 553 of the Administrative Procedure Act, even
though the terms of that Section explicitly exempt guidance documents from its
scope. To the extent that the Bulletin makes the issuance of guidance documents
much more burdensome and time consuming for the agencies, it will undoubtedly
result in a decrease of their use. That may well have unintended unfortunate con-
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sequences, because regulated entities often ask for and appreciate receiving clari-
fication of their responsibilities under the law, as well as protection from haphazard
enforcement of the law, by agency staff.

This is quite a record. While each step can be justified as helping to produce bet-
ter regulatory decisions, the cumulative effect is overwhelming. Requirements are
piled on requirements, which are piled on requirements that the agencies must sat-
isfy before they can issue regulations (and now, significant guidance documents)
that Congress authorized (indeed, often instructed) them to issue. And OMB has not
requested, nor has the Congress in recent years appropriated, additional resources
for the agencies to carry out OMB’s ever increasing demands. As agencies must do
more with less, the result is that fewer regulations can be issued—which is exactly
what the business community has been calling on this Administration to do.

It is in this context that Executive Order 13422, further amending Executive
Order 12866, is released. Until the Bulletin on guidance documents, OIRA extended
its influence throughout the Executive Branch without any amendments to Execu-
tive Order 12866. As discussed above, OMB issued Circulars and Bulletins covering
a wide variety of subjects, virtually all of which were quite prescriptive (and often
quite burdensome) in nature. OMB Circulars and Bulletins do not have the same
status as an Executive Order, but they are treated as if they did by the Federal
agencies. Why then did OMB draft and the President sign Executive Order 134227

One indication of a possible answer is that while Executive Order 13422 in effect
codifies the Bulletin on guidance documents, it does not pick up and codify the ear-
lier pronouncements on data quality, peer review, regulatory impact analyses, or
even risk assessment principles. It may be that it was thought necessary to amend
Executive Order 12866 for guidance documents because Executive Order 12866 was
written to apply only where the agencies undertook regulatory actions that had the
force and effect of law. But it is unlikely that the agencies would balk at submitting
significant guidance documents to OIRA if there were an OMB Bulletin instructing
them to do so, and since neither Executive Orders nor Circulars or Bulletins are
judicially reviewable, it is also unlikely that anyone could successfully challenge in
court an agency’s decision to submit a significant guidance document to OIRA.

Perhaps more revealing of the reason(s) for Executive Order 13422 is that it is
not limited to guidance documents. Consider the other amendments included in the
new Executive Order. First, Executive Order 12866 had established as the first
principle of regulation that:

Each agency shall identify the problem that it intends to address (including,
where applicable, the failure of private markets or public institutions that war-
rant new agency action) as well as assess the significance of that problem”

Executive Order 13422 amends Executive Order 12866 to state instead:

Each agency shall identify in writing the specific market failure (such as
externalities, market power, lack of information) or other specific problem that
it intends to address (including, where applicable, the failures of public institu-
tions) that warrant new agency action, as well as assess the significance of that
problem, to enable assessment of whether any new regulation is warranted.

By giving special emphasis to market failures as the source of a problem warranting
a new regulation, the Administration is saying that not all problems are equally de-
serving of attention; those caused by market failures are in a favored class and pos-
sibly the only class warranting new regulations. This could be read as a throw back
to the “market-can-cure-almost-anything” approach, which is the litany of opponents
of regulation; in fact, history has proven them wrong—there are many areas of our
society where there are serious social or economic problems—e.g., civil rights—that
are not caused by market failures and that can be ameliorated by regulation.

Second, the new Executive Order amends Section 4 of Executive Order 12866,
which relates to the regulatory planning process and specifically references the Uni-
fied Regulatory Agenda prepared annually to inform the public about the various
proposals under consideration at the agencies. The original Executive Order in-
structed each agency to also prepare a Regulatory Plan that identifies the most im-
portant regulatory actions that the agency reasonably expects to issue in proposed
or final form in that fiscal year. Section 4, unlike the rest of the Executive Order,
applies not only to Executive Branch agencies, but also to independent regulatory
commissions, such as the Securities and Exchange Commission, the Federal Com-
munications Commission, the Federal Trade Commission, and the Federal Reserve
Board. It is not without significance that the new Executive Order uses Section 4
to impose an additional restraint on the agencies:
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Unless specifically authorized by the head of the agency, no rulemaking shall
commence nor be included on the Plan without the approval of the agency’s
Regulatory Policy Office . . .

This language should be read in conjunction with an amendment to Section 6(a)(2)
that specifies that the agency’s Regulatory Policy Officer must be “one of the agen-
cy’s Presidential Appointees.” Executive Order 12866 had provided that the agency
head was to designate the agency’s Regulatory Policy Officer, with the only condi-
tion that the designee was to report to the agency head. The original Executive
Order further provided that the Regulatory Policy Officer was to “be involved at
every stage of the regulatory process . . .”—in other words, a hands-on job. Now,
there is an explicit politicalization of the process; a “sign-off,” not a hands-on, as-
signment; and, most significantly, no accountability. The newly appointed officer is
not required to be subject to Senate confirmation, nor is the person required to re-
port to a Senate-confirmed appointee.

The other changes to Section 4 are also troubling. As amended, the agencies must
now include with the Regulatory Plan the:

agency’s best estimate of the combined aggregate costs and benefits of all its
regulations planned for that calendar year . . .

Very few would dispute that the Regulatory Plan has been notoriously unreliable
as an indicator of what an agency is likely to accomplish in any given time frame;
it is not unusual for regulations that are not included in the Plan to be issued
should circumstances warrant, nor is it unusual for regulations included in the Plan
with specific dates for various milestones to languish year after year without getting
any closer to final form.

In any event, the requirement to aggregate the costs and benefits of all the regu-
lations included in the Plan for that year is very curious. We know that costs and
benefits can be estimated (at least within a range) at the notice stage because the
agency will have settled on one or more options for its proposal. But to try to esti-
mate either costs or benefits at the notice of inquiry stage or before the agency has
made even tentative decisions is like trying to price a new house before there is
even an option on the land and before there are any architect’s plans. The numbers
may be interesting, but hardly realistic, and to aggregate such numbers would likely
do little to inform the public but could do much to inflame the opponents of regula-
tion. This would not be the first time that large numbers that have virtually no re-
lation to reality have driven the debate on regulation—e.g., the $1.1 trillion estimate
of the annual costs of regulations that is frequently cited by opponents of regulation,
even though every objective critique of the study that produced that number con-
cludes that it not only overstates, but in fact grossly distorts, the truth about the
costs of regulation. The only other plausible explanation for this amendment to the
Executive Order it that it is the first step toward implementing a regulatory budget.
In my view, the concept of a regulatory budget is deeply flawed, but it should be
debated on the merits and not come in through the back door of an Executive Order
designed for other purposes.

There is also a gratuitous poke at the agencies in the amendment to Section 4(C).
The original Executive Order instructed the agencies to provide a “summary of the
legal basis” for each action in the Regulatory Plan, “including whether any aspect
of the action is required by statute or court order.” The new amendment adds to
the previous language the clause, “and specific citation to such statute, order or
other legal authority.” It may appear to be trivial to add this requirement, but by
the same token, why is it necessary to impose such a requirement?

As noted above, I am not aware of any consultation about either the merits of any
of the amendments or the perception that may attach to the cumulative effect of
those amendments. Therefore, I do not know whether the agencies have, for exam-
ple, been proposing regulations based on problems caused by something other than
market failure which OMB does not consider an appropriate basis for a regulation;
whether senior civil servants at the agencies have been sending proposed regula-
tions to OMB that run contrary to the wishes of the political appointees at those
agencies; or whether agencies have been misrepresenting what applicable statutes
or court orders require.

If not, then there is little, if any, need for these amendments, other than to send
a signal that the bar to issuing regulations is being raised; that OMB is deciding
the rules of the road; and that those rules are cast so as to increase the I's that
must be dotted and the T’s that must be crossed. In other words, the message is
that agencies should not be doing the job that Congress has delegated to them. This
is not a neutral process. If the Bush Administration does not like some or all agency
proposed regulations, they can debate them on the merits. But the Executive Order
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should not become a codification of an anti-regulatory manifesto. This is not good
government.

Ms. SANCHEZ. Thank you for your testimony, Professor Katzen.
Now we move to Dr. Copeland.

TESTIMONY OF CURTIS W. COPELAND, Ph.D., SPECIALIST IN
AMERICAN NATIONAL GOVERNMENT, CONGRESSIONAL RE-
SEARCH SERVICE

Mr. CoPELAND. Thank you very much.

Madame Chairman, Members of the Subcommittee, I am pleased
to be here today to discuss the changes made by Executive Order
13422. These changes are the most significant to the regulatory re-
view process since 1993, and as you mentioned, can be viewed as
part of a broader assertion of presidential authority throughout the
Bush administration.

The most consistent attribute of these changes is their lack of
clarity. Specifically, it is unclear why the changes were made, their
effect on agencies and the public, and their effect on the balance
of power between the President and Congress. My bottom line is
that because of this lack of clarity, the ultimate effects of these
changes are likely to become apparent only through their imple-
mentation.

Ironically, although the Executive Order now requires agencies
to identify the specific market failure or problem that prompted the
issuance of the rules, the Bush administration has not indicated
why the changes made by the Order are needed. For example, why
did the President conclude that agencies regulatory policy officers
now must be presidential appointees? Why do those policy officers
no longer report to the agency head, and why was their authority
to control agency’s regulatory planning and rulemaking activity sig-
nificantly enhanced? Sound public policy reasons can be envisioned
for many of these changes, and enunciation of those reasons might
have prevented much of the ensuing controversy.

In some cases, the lack of clarity about the effects of the Execu-
tive Order is because of the broad discretion that is provided to
both the agencies and OMB. For example, agencies are now re-
quired to estimate the aggregate cost and benefits of upcoming
rules “to the extent possible” and are required to identify specific
market failure or problem before issuing a rule where applicable,
but it is unclear who decides what is possible or applicable. Is it
the agencies or OMB?

In other cases, the effects of the changes are unclear because, at
least on the surface, they don’t appear to change existing practices.
For example, as Mr. Aitken just mentioned, regulatory officers are
already presidential appointees in most agencies—most major
agencies. Therefore, the Order seems to require what is already
being done. However, if OMB or the President requires agencies to
designate different presidential appointees to this position, then
this mandate could become much more significant, particularly
when coupled with the newly enhanced authority of those officers
to control agencies’ regulatory planning and output.

Similarly, one might think that agencies could satisfy the re-
quirement that they estimate the aggregate cost and benefits of
their plan rules simply by adding up the rules individual estimates;



57

however, agencies’ regulatory plans rarely contain quantitative es-
timates of cost and benefit, in many cases because the rules are
still under development and a year away from publication. There-
fore, if agencies are held strictly to this requirement, developing
aggregate cost and benefit estimates could be proved difficult for
the agencies and of questionable validity.

Other requirements in the Order seem to have broad or unclear
scope. For example, it requires agencies to notify OMB about sig-
nificant guidance documents, and defines a guidance document in
such a way that it may cover even oral statements by agency staff.
Also, as many others have pointed out, it is not clear how a non-
binding guidance document can be expected to have the kinds of
significant effects described in the Order; that is, $100 million im-
pact on the economy. As a result, agencies may conclude that none
of their guidance documents meet the Executive Order’s require-
ments for OMB notification. On the other hand, because OMB is
also given the authority to determine which documents are signifi-
cant, the scope and impact of this requirement may be as broad as
OMB determines it needs to be.

It is also unclear whether the time limits and transparency re-
quirements applicable to rules will apply to guidance documents.
For example, will OMB have to complete its review of guidance
documents within 90 days? Will agencies have to disclose the
changes made to their guidance documents at the suggestion and
recommendation of OMB?

Finally, it is unclear what impact the changes brought about by
the Executive Order will have on the balance of power between the
President and Congress. As I mentioned earlier, the Order requires
agency regulatory policy officers to be presidential appointees, but
does not indicate whether they should be subject to Senate con-
firmation. One could argue that it is the role of Congress to pre-
scribe in law whether the regulatory policy officer position should
be subject to Senate confirmation. Even if an agency had des-
ignated a person in a Senate-confirmed position as an agency’s reg-
ulatory policy officer, one could argue that this person would have
to undergo another confirmation process because the scope of the
person’s responsibilities had changed significantly.

Also, it is not clear whether the Orders and requirements regard-
ing policy officers now applies to independent regulatory agencies
that had previously been exempt from this requirement, and that
Congress establish more—and that Congress establishd to be more
removed from presidential influence. If so, this would represent a
clear departure from previous practice.

That concludes my prepared statement. I would be happy to an-
swer any questions.

[The prepared statement of Dr. Copeland follows:]

PREPARED STATEMENT OF CURTIS W. COPELAND

Madam Chairman and Members of the Subcommittee:
I am pleased to be here today to discuss the changes made to the Office of Man-
agement and Budget’s (OMB) regulatory review process as a result of Executive
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Order 13422, issued by President George W. Bush on January 18, 2007.1 The execu-
tive order amended the review process that was established by Executive Order
12866 and is implemented by OMB’s Office of Information and Regulatory Affairs
(OIRA).2 The changes are the most significant changes to that process since it was
established in 1993. The changes are also controversial, with some characterizing
the new executive order as a “power grab” by the White House that undermines
public protections and lessens congressional authority,® and others describing it as
“a paragon of common sense and good government.”4 However, both supporters and
critics of the new order agree that it represents an expansion of presidential author-
ity over rulemaking agencies. In that regard, Executive Order 13422 can be viewed
as part of a broader statement of presidential authority that has been presented
throughout the Bush Administration.

The most important changes made by the executive order appear to fall into five
general categories: (1) a requirement that covered agencies identify in writing the
specific “market failure” or “problem” that warrants the issuance of a new regula-
tion, (2) a requirement that each agency head designate a presidential appointee
within the agency as a “regulatory policy officer” who can largely control upcoming
rulemaking activity in that agency, (3) a requirement that agencies provide their
best estimates of the aggregate regulatory costs and benefits of rules they expect
to publish in the coming year, (4) an expansion of OIRA review to include agencies’
significant guidance documents, and (5) a provision permitting agencies to consider
whether to use more formal rulemaking procedures in certain cases.

I have provided the Subcommittee with copies of a recent CRS report that de-
scribes each of these changes in some detail and notes what observers in the public,
private, and nonprofit sectors have said about them.5 Rather than reiterate what
1s in that report, my testimony today focuses on what is unknown or unclear about
changes brought about by Executive Order 13422—specifically, (1) why the changes
were made, (2) the effect of the changes on federal rulemaking agencies and the
public, and (3) the effect of the changes on the balance of power between the Presi-
dent and Congress with regard to regulatory agencies. OMB recently indicated that
it planned to issue clarifying “implementation assistance” to the agencies, which
may answer many, if not all, of these questions.®

WHY THE CHANGES WERE MADE

Executive Order 13422 does not indicate, and the Bush Administration has not
explained (except in very general terms), why changes to Executive Order 12866
were needed at this time. For example, it is not clear why the President believed
that federal agencies’ regulatory policy officers should be required to be presidential
appointees, why those policy officers should no longer report to the agency head,”
or why their authority to control their agencies’ regulatory planning and rulemaking
activities should be significantly enhanced.® Likewise, the Administration has not
explained why the new executive order requires agencies to provide aggregate esti-
mates of regulatory costs and benefits for all of the agencies’ upcoming regulations.
The rationale behind the expansion of OIRA’s regulatory review to include agencies’
significant guidance documents can be inferred, at least to some extent, by reading
OMB’s “Final Bulletin for Agency Good Guidance Practices” that was issued the

1Executive Order 13422, “Further Amendment to Executive Order 12866 on Regulatory Plan-
ning and Review,” 72 Federal Register 2763, Jan. 23, 2007. Five years earlier, E.O. 13258 reas-
signed certain responsibilities from the Vice President to the President’s chief of staff, but other-
wise did not change the OIRA review process. See Executive Order 13258, “Amending Executive
Order 12866 on Regulatory Planning and Review,” 67 Federal Register 9385, Feb. 28, 2002.

2 Executive Order 12866, “Regulatory Planning and Review,” 58 Federal Register 51735, Oct.
4, 1993.

3Public Citizen, “New Executive Order Is Latest White House Power Grab,” available at
[http://www. citizen. org/pressroom/release.cfm?ID=2361].

4 Attributed to William Kovacs, Vice President of Environment, Energy, and Regulatory Af-
fairs, U.S. Chamber of Commerce, in John Sullivan, “White House Sets Out New Requirements
for Agencies Developing Rules, Guidance,” Daily Report for Executives, Jan. 19, 2007, p. A-31.

5CRS Report RL33862, Changes to the OMB Regulatory Review Process by Executive Order
13422, by Curtis W. Copeland.

6 Personal conversation with OMB staff, Feb. 8, 2007.

7 As originally written, Executive Order 12866 requu‘ed the regulatory policy officers to report
to the agency heads; Executive Order 13422 eliminated that language when it required that the
officers be presidential appointees.

8Unless specifically authorized by the agency head, the presidential policy officer must ap-
prove the listing of all significant forthcoming regulatory actions in the regulatory plan and ap-
prove the initiation of all rulemaking actions. Previously, only the agency head could approve
the regulatory plan, and there was no language in the order prohibiting rulemaking in the ab-
sence of the regulatory policy officer’s approval.
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same day as the executive order.? Nevertheless, it is not clear why the Administra-
tion believed that both the OMB bulletin and the changes to the executive order
were necessary.

Neither the President nor OMB is required to explain why executive orders are
issued, or why existing OIRA review processes are changed. And sound public policy
rationales can be envisioned concerning why the changes were made. Nevertheless,
it is notable that, while OMB has required agencies to provide the “specific market
failure” or the “specific problem” that led to the development of draft regulations,
the Administration has not provided similarly specific reasons why these five
changes to the review process for all significant rules and guidance documents were
made. Providing those rationales might have gone a long way toward quieting some
of the concerns that have been voiced regarding the changes.

EFFECT OF THE CHANGES ON AGENCIES AND THE PUBLIC

Also unclear is the ultimate effect of the changes brought about by Executive
Order 13422 in terms of the burden that they may impose on federal rulemaking
agencies, the rules that emerge from the rulemaking process, and the transparency
of that process to the public. In some cases, this lack of clarity is because of the
discretion given to agencies or OIRA in the review process. For example, the re-
quirement in the new executive order that agencies estimate the aggregate costs
and benefits of upcoming rules listed in their regulatory plans is required “to the
extent possible.” It is not clear whether agencies or OIRA will ultimately determine
what is “possible.”

Similarly, the requirement in the “Principles of Regulation” section of the new ex-
ecutive order that each covered agency identify in writing the “specific market fail-
ure” or the “specific problem” that it intends to address through a draft regulation
is preceded by language indicating that this principle should be followed “to the ex-
tent permitted by law and where applicable.” It is unclear whether OIRA will per-
mit agencies to decide when the requirement is “applicable,” or whether OIRA will
make that determination for them. Also unclear is how strictly OIRA will enforce
this principle. For example, will OIRA consider a statutory requirement that an
agency develop a final rule by a particular date a “specific problem” that permits
rulemaking to go forward? Finally, although the new executive order requires agen-
cies to make this “market failure” or “problem” determination in writing, it does not
indicate whether this written determination should be made public. Conceivably,
therefore, agencies could satisfy this requirement by preparing a written determina-
tion of the need for a rule without showing it to anyone outside government.

In other cases, the effect of the changes made by Executive Order 13422 are un-
clear because they do not appear (at least on the surface) to change existing prac-
tices. For example, although Executive Order 12866 previously required agency
heads to designate regulatory policy officers who reported to them, the new execu-
tive order requires each agency head to designate one of the agency’s presidential
appointees to that position—a requirement that has stirred considerable con-
troversy.10 However, available evidence indicates that most agency regulatory policy
officers are already presidential appointees (e.g., agency general counsels), so it ap-
pears that the order simply requires what most agencies are already doing. Like-
wise, the new executive order states that “each agency may also consider whether
to utilize formal rulemaking procedures under 5 U.S.C. 556 and 557 for the resolu-
tion of complex determinations.” However, agencies have always been able to use
formal rulemaking procedures, although they almost always elect not to do so be-
cause those formal, trial-like processes are generally considered more time-con-
suming, cumbersome, and expensive than informal “notice and comment” rule-
making. Therefore, the new order seems to provide discretion where discretion is al-
ready allowed (but generally not used).

These provisions, however, may be more substantive than they initially appear.
For example, the new executive order says agencies may consider whether to use

9 Office of Management and Budget, “Final Bulletin for Agency Good Guidance Practices,” 72
Federal Register 3432, Jan. 25, 2007. To view a copy of this bulletin, see [http:/
www.whitehouse.gov/omb/memoranda/fy2007/m07-07.pdf].

10For example, see David McNaughton, “Reverse Regulation: With Another Nonsense Order,
President Bush Quashes Legitimate Rule-making by Inserting Political Overseer,” Atlanta Jour-
nal-Constitution, Feb. 2, 2007, p. A10, which cited Emory University Law Professor William
Buzbee as saying that this provision “makes it even more likely that regulatory decisions will
be made by someone more sympathetic to political pressure and ideology than to the federal
agency’s legal duty.” On the other hand, see Jim Wooten, “Vouchers, Transit Alert, Sen.
Obama,” Atlanta Journal-Constitution, Feb. 2, 2007, p. A11l, which approved of this provision
a?d said “There’s nothing radical about applying cost-benefit analysis to proposed laws and reg-
ulations.”
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formal rulemaking procedures “in consultation with OIRA.” If OIRA is able to per-
suade agencies during those consultations to use formal procedures more frequently,
then the impact of this provision on the agencies may, in fact, be considerable. Also,
use of formal rulemaking procedures would not permit the same type of public par-
ticipation that are the hallmark of informal “notice and comment” rulemaking. By
the same measure, if OIRA or the President requires agencies to designate new or
different presidential appointees within the agencies as regulatory policy officers,
then this provision—particularly when coupled with the newly enhanced authority
of regulatory policy officers to control regulatory output—could become much more
important.

The potential effects of other requirements in the new executive order are unclear
because of the way existing procedures operate. For example, as originally issued
in 1993, Executive Order 12866 required covered agencies, as part of the regulatory
planning process, to provide preliminary estimates of the anticipated costs and ben-
efits of each planned significant regulatory action. The new executive order adds the
requirement that each agency provide its best estimate of the “combined aggregate
costs and benefits of all its regulations planned for that calendar year.” At first im-
pression, an agency could satisfy this requirement by simply tallying up the esti-
mates for each forthcoming rule listed in the agency’s plan. However, agencies’ regu-
latory plans rarely contain quantitative estimates for forthcoming rules (especially
for forthcoming proposed rules that may not be issued for as much as a year), in-
stead either narratively describing in general terms the expected results of the regu-
latory action or simply indicating that such estimates are “to be determined.” Also,
agencies’ regulatory plans are supposed to reflect rules that are expected to be
issued during the upcoming fiscal year, so the requirement that agencies develop
estimates of aggregate costs and benefits on a calendar year basis seems incon-
sistent with existing practices.

Other requirements in Executive Order 13422 seem to have an indefinite scope,
making their effect on agencies and the benefits they may provide to the public dif-
ficult to determine. For example, the new order requires agencies to provide OIRA
with “advance notification of any significant guidance documents.” The order (par-
ticularly when amplified by the OMB final bulletin on good guidance practices) de-
fines a “guidance document” in such a way that it covers not only written material,
but also video tapes, web-based software, and even oral statements by agency staff
if they are of “general applicability and future effect.” The order defines a “signifi-
cant” guidance document as one that, among other things, “may reasonably be an-
ticipated” to, among other things, “lead to an annual effect of $100 million or more”
or “materially alter the budgetary impact” of entitlements, grants, loans, and user
fees. However, by definition, guidance documents cannot have a binding effect on
the public (if they did, they would have to be rules subject to “notice and comment”
and other requirements), so it is not clear how guidance can be expected to have
the effects delineated in the definition. As a result, agencies may conclude that none
of their guidance documents meet the executive order’s requirements for OIRA noti-
fication. On the other hand, because OIRA is given the authority to determine which
documents are “significant,” the scope and impact of this requirement may be as
broad as OIRA determines that it needs to be.

Supporters of the expansion of presidential review to significant guidance docu-
ments have said the change will standardize and make more transparent the proc-
ess by which federal agencies develop, issue, and use guidance documents.!! Execu-
tive Order 12866 contains provisions that provide a measure of transparency to the
rulemaking process, requiring (among other things) that agencies disclose to the
public the changes made to their rules at the suggestion or recommendation of
OIRA, and that OIRA disclose the rules that are under review at OIRA. The execu-
tive order also requires that OIRA complete its reviews of draft rules within 90
days. However, it is unclear whether these transparency and time-limit provisions
will apply to agency guidance documents, because Executive Order 13422 did not
change those sections of Executive Order 12866. If these provisions do not apply,
then agencies may submit guidance to OIRA for review and the public may never
know that OIRA is reviewing them, for how long, or what changes were made at
OIRA’s direction. If the provisions are deemed applicable to guidance documents,
then the goals of improved transparency and standardization would appear to be
supported.

11 John Sullivan, “White House Sets Out New Requirements for Agencies Developing Rules,
Guidance,” citing Paul Noe, partner at C&M Capitolink, who was a counselor to former OIRA
Administrator John Graham.
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EFFECT ON BALANCE OF POWER

Finally, in a larger, constitutional sense, it is unclear what impact the changes
brought about by Executive Order 13422 will have on the balance of power between
the President and Congress in this area. Congress has a vested interest in the regu-
lations that emerge from the rulemaking process. Congress created each regulatory
agency and enacted the legislation underpinning each proposed and final rule. Con-
gress may also establish the criteria under which federal agencies can issue rules.
For example, some statutes direct agencies to establish regulations based solely on
what is required to protect human health, and may require agencies to regulate
with a margin of safety.12 Therefore, presidentially initiated changes that may affect
these congressional directives, such as the requirement that each agency identify a
specific “market failure” or “problem” before issuing a rule, are naturally of poten-
tial interest to Congress.

Another area of potential congressional interest involves the requirement that
agency regulatory policy officers be presidential appointees. Executive Order 13422
does not indicate whether these appointees should be subject to Senate confirma-
tion. Senate confirmation of presidential appointees is generally considered a way
to strengthen congressional influence over agency decision making, because (among
other things) nominees often agree during the confirmation process to appear subse-
quently before relevant congressional committees. The most recent “Plum Book” in-
dicates that virtually all presidential appointees in regulatory agencies are subject
to Senate confirmation.3 In some agencies (such as the Environmental Protection
Agency, the Department of Transportation, and the Department of Labor), all presi-
dential appointee positions are Senate confirmed (unless one counts noncareer sen-
ior executives, who are appointed by agency heads subject to White House ap-
proval). Therefore, it appears that most officials designated as regulatory policy offi-
cers will be (or will already have been) subject to Senate confirmation.

In those agencies with presidential appointees who are not Senate confirmed, one
could argue that it is the role of Congress to prescribe, in law, whether the regu-
latory policy officer position should be subject to Senate confirmation. To take this
argument further, even if an agency head designated a person in a Senate-con-
firmed position as the agency’s regulatory policy officer, one could argue that this
person would have to undergo another confirmation process because the scope of the
person’s responsibilities had changed significantly.

One other element of this process is also unclear, and may represent a change
in the scope of presidential influence in rulemaking. The requirement that each
agency head appoint one of the agency’s presidential appointees as the regulatory
policy officer does not apply to independent regulatory agencies. However, as origi-
nally issued, Executive Order 12866 requires independent regulatory agencies to de-
velop regulatory plans, and the requirement in Executive Order 13422 that the
“Regulatory Policy Office” approve items included in the plan and the commence-
ment of all rulemaking amends that section of Executive Order 12866. Therefore,
this provision could arguably be read to require that independent regulatory agen-
cies have presidential appointees as regulatory policy officers, thereby extending the
reach of the President and presidential review into agencies that had not previously
been subject to such scrutiny (and commensurately lessening the agencies’ relation-
ships with Congress, which created them to be more independent of the President).

Madam Chairman, that concludes my prepared statement. I would be happy to
answer any questions that you or other Members of the Subcommittee might have.

12For example, Section 109(b)(1) of the Clean Air Act (42 U.S.C. §7409(b)(1)) instructs the
Environmental Protection Agency to set primary ambient air quality standards “the attainment
and maintenance of which . . . are requisite to protect the public health” with “an adequate
margin of safety.”

13U.S. Congress, House Committee on Government Reform, United States Government Policy
and Supporting Positions, Nov. 22, 2004. For example, the Department of Transportation had
32 positions subject to presidential appointment with Senate confirmation (PAS positions) in
2004, but none without Senate confirmation (PA positions). The Environmental Protection Agen-
cy had 14 PAS positions, but no PA positions; the Department of Labor had 19 PAS positions,
but no PA positions. On the other hand, the Department of Homeland Security had 18 PAS posi-
tions, but also had six PA positions.
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Changes to the OMB Regulatory Review Process by
Executive Order 13422

Summary

Executive Order (E.O.) 12866 on “Regulatory Planning and Review,” issued in
September 1993, describes the principles and procedures by which the Office of
Management and Budget's Office of Information and Regulatory Affairs (OTRA}
reviews hundreds of significant proposed and final agency regulations on behalf of
the President before they are published in the Federal Register. On January 18,
2007, President George W. Bush issued E.O. 13422, making the most significant
amendments to E.O. 12866 since it was published. The changes made by this new
executive order are controversial, characterized by some as a “power grab” by the
White House that undermines public protections and lessens congressional authority,
and by others as “a paragon of common sense and good government.”

The most important changes made to E.O. 12866 by E.O. 13422 fall into five
general categories: (1) a requirement that agencies identify in writing the specific
market failure or problem that warrants a new regulation, (2) a requirement that each
agency head designate a presidential appointee within the agency as a “regulatory
policy officer” who can control upcoming rulemaking activity in that agency, (3) a
requirement that agencies provide their best estimates of the cumulative regulatory
costs and benefits of rules they expect to publish in the coming year, (4) an expansion
of OIRA review to include significant guidance documents, and (5) a provision
permitting agencies to consider whether to use more formal rulemaking procedures
in certain cases.

This report discusses each of these changes, noting areas that are unclear and the
potential implications of the changes, and provides background information on
presidential review of rules. It concludes by noting that the significance of the
changes made to the review process by E.O. 13422 may become clear only through
their implementation, and notes some areas of potential congressional interest. The
changes made by this executive order represent a clear expansion of presidential
authority over rulemaking agencies. Tn that regard, E.O. 13422 can be viewed as part
of a broader statement of presidential authority presented throughout the Bush
Administration.

The report will be updated as necessary to reflect legislative or executive branch
actions relevant to the implementation of the executive order.
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Changes to the OMB Regulatory Review
Process by Executive Order 13422

Executive Order (E.O.) 12866 on “Regulatory Planning and Review,” issued by
President William Clinton in September 1993, describes the principles and
procedures by which the Oftice of Management and Budget’s (OMB’s) Oftice of
Information and Regulatory Affairs (OTRA) reviews hundreds of signiticant proposed
and final agency regulations on behalf of the President before they are published in
the Federal Register. As aresult of these reviews, OTRA can have a significant —
if not determinative — role in the development of a broad array of public policies,
from the homeland security rules governing boarding of passenger aircraft to the
amount of arsenic allowed in public water systems.’

On January 18,2007, President George W. Bush issued E.O. 13422, making the
most significant amendments to E.O. 12866 since it was published.” The changes
made by this new executive order are controversial, characterized by some as a
“power grab” by the White House that undermines public protections and lessens
congressional authority,* and by others as “a paragon of common sense and good
government.”  This report describes the changes made to the regulatory planning
and review process by the new order, noting the potential impact of those changes
and areas that are unclear. First, though, the report provides a brief background

! Executive Order 12866, “Regulatory Planning and Review,” 58 Federal Register 51735,
Oct. 4, 1993.

*U.S. General Accounting Office, Rulemaking: OMB's Role in Reviews of Agencies’ Draft
Rules and the Transparency of Those Reviews, GAO-03-929, Sept. 22, 2003 . available
at [http://www.gao.gov/new.items/d03929.pdf]. See also CRS Report RL32397, Federal
Rulemaking: The Role of the Office of Information and Regulatory Affairs, by Curtis W.
Copeland; and CRS Report RL32855, Presidential Review of Agency Rulemaking, by T.J.
Halstead.

* Executive Order 13422, “Further Amendment to Executive Order 12866 on Regulatory
Planning and Review,” 72 [ederal Register 2763, Jan. 23, 2007. Five years earlier, E.O.
13258 reassigned certain responsibilities from the Vice President to the President’s chief of
staff, but otherwise did not change the OIRA review process. See Executive Order 13258,
“Amending Executive Order 12866 on Regulatory Planning and Review,” 67 Federal
Register 9385, Feb, 28, 2002,

4 Public Citizen, “New Executive Order Is Latest White House Power Grab,” available at
[http://www.citizen.org/pressroomyrelease.cfim?1D=2361].

* Attributed to William Kovacs, Vice President of Environment, Energy, and Regulatory
Affairs, U.S. Chamber of Commerce, in John Sullivan, “White House Sets Out New
Requirements for Agencies Developing Rules, Guidance,” Daily Report for Iixecutives, Jan.
19,2007, p. A-31.
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section on the regulatory planning and review procedures established by E.O. 12866
and its predecessors. The report ends by offering some concluding observations.

Regulatory Planning and Review Under E.O. 12866

Centralized review of agencies’ regulations within the Executive Office of the
President has been an important part of the federal rulemaking process for more than
35 years. Although each of his three predecessors had some type of review process,
the most significant development in the evolution of presidential review of
rulemaking occurred in 1981, when President Ronald Reagan issued E.O. 12291.°
The executive order established a set of general requirements for rulemaking, and
required federal agencies (other than independent regulatory agencies) to send a copy
of each draft proposed and final rule to OMB before publication in the Federal
Register.” 1t also required covered agencies to prepare a cost-benefit analysis for
each “major” rule (e.g., those with at least a $100 million impact on the economy).
As a result of this order, OTRA became the central clearinghouse for covered
agencies’ substantive rulemaking, reviewing between 2,000 and 3.000 rules per year.
In 1985, President Reagan expanded OTRA’s influence further by issuing E.O. 12498,
which required each covered agency to submit a regulatory plan to OMB for review
each year that covered all of their significant regulatory actions underway or
planned.® Regulatory reviews under these executive orders were highly controversial,
with complaints about the lack of transparency of the review process, unlimited
delays in the completion of the reviews, OIRA serving as a conduit for influence by
regulated parties, and executive branch displacements of congressional delegations
of rulemaking authority.”

On September 30, 1993, President Clinton issued E.O. 12866, which revoked
E.O. 12291 and E.O. 12498 and established a new process for OIRA review of rules.
The order limited OIRA’s reviews to actions identified by the rulemaking agency or
OTRA as “significant” regulatory actions, defined as those that were “economically
significant” (e.g., those with at least a $100 million impact on the economy) or that
{1)wereinconsistent or interfered with an action taken or planned by another agency,
(2) materially altered the budgetary impact of entitlements, grants, user fees, or loan
programs; or {3) raised novel legal or policy issues. As a result of this change, the
number of rules that O1RA reviewed dropped from between 2,000 and 3,000 per year
to between 500 and 700 per year. For each significant draft rule, the executive order

* Executive Order 12291, “Federal Regulation,” 46 Iederal Register 13193, Feb. 19, 1981,

7 Independent regulatory agencies include the Federal Communications Commission, the
Nuclear Regulatory Commission, and the Securities and Exchange Commission, and are
created by Congress to be more independent of the President than other agencies (e.g.,
commission members may generally be removed by the President only for cause).

* Executive Order 12498, “Regulatory Planning Process,” 50 ['ederal Register 1036, Jan.
8, 1985.

? See, for example, Morton Rosenberg, “Beyond the Limits of Executive Power: Presidential
Control of Agency Rulemaking Under Executive Order 12291, Michigan Law Review, vol.
80 (1981), pp. 193-247.
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requires the issuing agency to provide to OIR A the text of the draft rule, a description
of why the rule is needed, and a general assessment of the rule’s costs and benefits.
For draft rules that are “economically significant,” the executive order requires a
detailed cost-benetit analysis, including an assessment of the costs and benefits of
“potentially effective and reasonably feasible alternatives to the planned regulation.”

E.O. 12866 also differs from its predecessors in other respects. For example,
the order requires that OIRA generally complete its reviews of proposed and final
rules within 90 calendar days. It also requires both the rulemaking agencies and
OIRA to disclose certain information about how the regulatory reviews were
conducted. For example, agencies are to identify for the public (1) the substantive
changes made to rules between the draft submitted to OTRA forreview and the action
subsequently announced, and (2) changes made at the suggestion or recommendation
of OTRA. OTRA is required to, among other things, provide agencies with a copy of
all communications between OIRA personnel and parties outside the executive
branch, and to maintain a public log of all regulatory actions under review and of all
the documents provided to the agencies. Finally, E.O. 12866 required all agencies
{including independent regulatory agencies) to prepare a regulatory plan listing the
most important regulatory actions that the agency expects to issue in the next fiscal
year. Agency heads were required to approve this plan personally.

Changes Made by E.O. 13422

The most important changes made to E.O. 12866 by E.O. 13422 fall into five
general categories: (1) a requirement that agencies identify in writing the specific
market failure or problem that warrants a new regulation, (2) a requirement that every
agency head designate a presidential appointee within the agency as a “regulatory
policy officer” who can control upcoming rulemaking activity in that agency, (3) a
requirement that agencies provide their best estimates of the cumulative regulatory
costs and benefits of rules they expect to publish in the coming year, (4) an expansion
of OIRA review to include significant guidance documents, and (5) a provision
permitting agencies to consider whether to use more formal rulemaking procedures
in certain cases. Each of these changes is described more fully in the following
sections.

Identification of Market Failure

E.O. 12866 begins with a statement of regulatory philosophy and principles that
sets the tone for agency rulemaking covered by the order. The principles say that, “to
the extent permitted by law and where applicable,” agencies should (among other
things) assess alternatives to direct regulation, design regulations in the most cost-
effective manner possible, and base regulations on the best information available.
As originally written, the first such principle was that “[e]ach agency shall identify
the problem that it intends to address (including, where applicable, the failures of
private markets or public institutions that warrant new agency action) as well as
assess the significance of that problem.”
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E.O. 13422 changes that language somewhat, stating the following:

Each agency shall identify in writing the specific market failure (such as
externalities, market power, lack of information) or other specific problem that
it intends to address (including, where applicable, the failures of public
institutions) that warrant new agency action, as well as assess the significance of
that problem, to enable assessment of whether any new regulation is warranted.

The new language appears to (1) elevate “market failure” to greater prominence as
arulemaking rationale (removing the “where applicable” caveat and placing it before
and on par with the more general statement of problem identification); (2) more
clearly define what constitutes a market failure (e.g., “externalities, market power,
lack of information”);"" (3) require a more precise delineation of why the agency is
issuing the rule (the “specitic” market failure or the “specific” problem); (4) require
that the delineation be in writing; and (5) make clear that the purpose of this
requirement is to facilitate a determination of whether the rule is needed.

The general principle that a covered agency describe the need for a new
regulation is procedurally established in Section 6 of E.O. 12866. For rules that are
significant, but not economically significant (e.g., donot have a $100 million impact
on the economy), agencies are required only to provide a “reasonably detailed
description of the need for the regulatory action.” For economically significant rules,
however, more detailed cost-benefit analyses are required. OMB Circular A-4
(which describes how those studies should be done) says agencies “should try to
explain whether the action is intended to address a significant market failure or to
meet some other compelling public need such as improving governmental processes
or promoting intangible values such as distributional fairness or privacy.™""
Therefore, the “market failure” language in E.O. 13422 can arguably be read to apply
to all rules what had previously applied only to economically significant rules.

Also, although the order requires agencies to make this determination in writing,
E.O. 13422 does not indicate where this written determination should appear (e.g..
in the Federal Register notice for the proposed or final rule), or, additionally,
whether it should be made available to the public in the rulemaking docket.
Conceivably, therefore, agencies could satisfy the requirements of the order by
preparing a written determination of the need for a rule without providing it to
anyone outside government.

2 According to OMB Circular A4, an “externality occurs when one party’s actions impose
uncompensated benetits or costs on another party. Environmental problems are a classic
case of externality. For example, the smoke from a factory may adversely affect the health
of local residents while soiling the property in nearby neighborhoods.”™ It says “[f]irms
exercise market power when they reduce output below what would be offered in a
competitive industry in order to obtain higher prices,” such as when a monopoly exists.
Inadequate information can occur when the public is unaware of the dangers associated with
the use of a product. To view a copy of this circular, see [http://www.whitehouse.gov/omb/
circulars/a004/a-4.pdf].

"' To view a copy of this circular, see [http://www.whitehouse.gov/omb/circulars;

a004/a-4.pdf].
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Some commentors have criticized this provision in E.O. 13422 as an attempt to
bypass Congress by establishing standards for regulatory initiation that are not
consistent with statutory requirements. For example, Public Citizen said the
requirement “diminishes standards Congress may have required agencies to use, such
as the best control technology, by elevating a new market failure standard that
Congress never required.”” For example, some statutes (e.g., the Clean Air Act)
require agencies to establish regulations based solely on what is required to protect
human health. These critics contend that requiring agencies to identify a “specific
market failure” or a “specific problem™ constitutes a new standard for regulatory
initiation. Supporters of this provision may contend, though, that the requirement to
identity a “problem” is sufticiently broad to cover all statutory bases, and therefore
is not inconsistent with them.

Public Citizen has also criticized thig provision as “yet another layer added to
the agency analysis” that “places yet another hurdle for agencies to issue regulations
in pursuit of protecting the public.” Similarly, Gary Bass, executive director of OMB
Watch, said that President Bush, by requiring agencies to show a market failure, “has
created another hurdle for agencies to clear before they can issue rules protecting
public health and safety.””” On the other hand, supporters of this provision may
contend that requiring agencies to identify the specitic problem being addressed in
a regulation is not onerous, and can help ensure the effectiveness of the resultant
rules.

Finally, although stated in terms of a requirement (“[e]ach agency shall™), this
and other principles of regulation in the executive order are preceded by more
permissive language, stating that agencies “should” adhere to the principles “to the
extent permitted by law and where applicable.” Given this language, concerns about
the usurpation of congressional standards for rulemaking and unnecessary delay may
be exaggerated. Ultimately, though, the extent to which these changes are significant
may be revealed only through how they are implemented by OIRA and the agencies.

Regulatory Policy Officers as Presidential Appointees

As originally written, E.O. 12866 required the head of each covered agency
{other than independent regulatory agencies) to designate a regulatory policy officer
who teported to the agency head.™ The policy officer is required to “be involved at
each stage of the regulatory process to foster the development of effective,
innovative, and least burdensome regulations and to further the principles set forth
in this Executive order.” According to agency officials, these regulatory policy

2 Public Citizen, “New Executive Order Is Latest White House Power Grab.”

13 Robert Pear, “Bush Directive Increases Sway on Regulation,” New York Times, Jan. 30,
2007, p. Al

'4 Although the regulatory planning sections apply more broadly, the executive order
generally defines an “agency” as “any authority of the United States that is an ‘agency’
under 44 U.S.C. 3502 (1), other than those considered to be independent regulatory
agencies, as defined in 44 U.S.C. 3502 (10).” The order does not define “agency head,” but
agency policy officers in Cabinet departments have typically been designated by the
secretary.
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officers were most commonly each agency’s general counsel (which are usually
presidential appointees with Senate confirmation) or some other presidential
appointee within the agencies.

E.O. 13422 retains the above general statement of the policy officer’s duties. but
also requires each agency head to “designate one of the agency’s Presidential
Appointees” to be that officer, to do so within 60 days of the date of the executive
order (i.e., by March 19, 2007), to advise OMB of the designation, and to “annually
update OMB on the status of this designation.” Although the agency head is still
permitted (within the parameters of White House and OMB control) to select the
individual for this position, the requirement that the individual be a presidential
appointee limits the agency head’s discretion (compared to the unlimited authority
that agency heads enjoyed before this amendment) and strengthens the relationship
of the agency policy officers with the President. However. if most of the regulatory
policy officers are already presidential appointees, it is not clear how this requirement
will affect the current set of regulatory policy officers.

E.O. 13422 also appears to significantly enhance the role of the agency
regulatory policy ofticer as part of the regulatory planning process. Specifically, the
order states that “[u]nless specifically authorized by the head of the agency, no
rulemaking shall commence nor be included on the Plan without the approval of the
agency’s Regulatory Policy Office.” Notably, this provision speaks in terms of a
regulatory policy “office” as opposed to aregulatory policy “officer.” suggesting (but
not requiring) that agencies may provide staff to assist the policy officers in their
duties within the agencies. Tn any event, this change appears to represent an
elevation in the duties and responsibilities of the agency policy officer when
compared to the role previously ascribed to that officer (i.e., to “be involved™ in the
regulatory process, to “foster the development™ of sound rules, and to “further” the
order’s principles). Unless specifically authorized by the agency head, the
presidential policy officer must approve the listing of all significant forthcoming
regulatory actions in the regulatory plan and approve the initiation of all rulemaking
actions. (Previously, only the agency head could approve the regulatory plan, and
there was no language in the order prohibiting rulemaking in the absence of the
regulatory policy officer’s approval.) As characterized in the New York Times, “[t]he
White House will thus have a gatekeeper in each agency to analyze the costs and the
benefits of new rules and to make sure the agencies carry out the president’s
priorities.”"

'*Robert Pear, “Bush Directive Increases Sway on Regulation.” Newspaper editorial writers
have offered various opinions regarding this issue. For example, see David McNaughton,
“Reverse Regulation: With Another Nonsense Order, President Bush Quashes Legitimate
Rule-making by Inserting Political Overseer,” The Atlanta Journal-Constitution, Feb, 2,
2007, p. A10, which cited Emory University Law Professor William Buzbee as saying that
this provision “makes it even more likely that regulatory decisions will be made by someone
more sympathetic to political pressure and ideology than to the federal agency’s legal duty.”
Also, see Jim Wooten, “Vouchers, Transit Alert, Sen. Obama,” The Adania Journal-
Constitution, Feb. 2, 2007, p. A11, which approved of this provision and said “[t]here’s
nothing radical about applying cost-benefit analysis to proposed laws and regulations.”
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The executive order’s use of the word “designate” suggests that agency heads
must select regulatory policy officers from among current presidential appointees
within the agencies. (Neither the President nor agency heads are authorized to create
presidential appointee positions; only Congress can do so.) The order is silent as to
whether the designated presidential appointee would be subject to Senate
confirmation. Senate confirmation of presidential appointees is generally considered
a way to strengthen congressional influence over agency decision making, because
{among other things) nominees often agree during the confirmation process to appear
subsequently before relevant congressional committees. According to the most
recent listing of “Policy and Supporting Positions” (known as the “Plum Book™),
most major regulatory departments and agencies have few (and in some cases, no)
presidential appointees who are not Senate confirmed.'® Therefore, in most cases,
agency heads must select presidential appointees who are subject to Senate
confirmation.

Evenin agencies with a number of presidential appointees not subject to Senate
confirmation, one could argue that it is up to Congress to decide whether the position
of regulatory policy officer should be occupied by an appointee who is Senate
confirmed. The Supreme Court has held that “any appointee exercising signiticant
authority pursuant to the laws of the United States is an ‘Officer of the United
States,” and must, therefore, be appointed in the manner prescribed” in the
Constitution.” Given the enhanced power and authority of the policy ofticer to
control day-to-day rulemaking activities within federal agencies (“no rulemaking
shall commence”), the policy officer could be considered an officer of the United
States under the appointments clause of the Constitution. ArticleTT, Section 2, clause
2 of the Constitution states the following:

[The President] shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges
of the supreme Court, and all other Officers of the United States, whose
Appointments are not herein otherwise provided for, and which shall be
established by Law: but the Congress may by Law vest the Appointment of such
inferior Officers, as they think proper, in the President alone, in the Courts of
Law, or in the Heads of Departments.

'S U.S. Congress, House Committee on Government Reform, Unifed States Government
Policy and Supporting Positions, Nov. 22, 2004. For example, the Department of
Transportation had 32 positions subject to presidential appointment with Senate
confirmation (PAS positions) in 2004, but nene without Senate confirmation (PA positions).
The Environmental Protection Agency had 14 PAS positions, but no PA positions; the
Department of Labor had 19 PAS positions, but no PA positions. On the other hand, the
Department of Homeland Security had 18 PAS positions, but also had six PA positions.
This CRS report did not consider noncareer (“general”) Senior Executive Service positions
to be “presidential appointee™ positions. However, sonie have argued that, because some
type of White House approval for their appointment is required, these noncareer SES
positions could be considered a type of “presidential appointee” positions. 1f so, then the
agency heads would have a wider range of “presidential appointee™ positions from which
to designate regulatory policy officers,

7 Buckley v. Valeo, 424 U.S. 1, 126 (1976).
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Therefore, one could argue that it is the role of Congress to prescribe, in law, whether
the regulatory policy officer position should be subject to Senate confirmation. In
fact, to take this argument further, even if the agency head designated a person in a
Senate-contirmed position for this new position, one could argue that this person
would have to undergo another confirmation process because the scope of the
person’s responsibilities had been changed significantly.

One other element of this process is also unclear, and may represent a change
in the scope of presidential influence in rulemaking. As noted previously, the
requirement that each agency head appoint one of the agency’s presidential
appointees as the regulatory policy officer does not apply to independent regulatory
agencies. However, E.O. 12866 requires independent regulatory agencies to develop
regulatory plans, and the requirement in E.O. 13422 that the “Regulatory Policy
Office” approve items included in the plan and the commencement of all rulemaking
amends that section of E.O. 12866. Therefore, this provision could arguably be read
to require that independent regulatory agencies have presidential appointees as
regulatory policy officers, thereby extending the reach of the President and
presidential review into agencies thathad not previously been subject to such scrutiny
(and commensurately lessening the agencies’ relationships with Congress, which
created them).

Estimate of Aggregate Regulatory Costs and Benefits

Ag part of the above-mentioned regulatory planning process, agencies have been
required to provide a “summary of each planned significant regulatory action
including, to the extent possible, alternatives to be considered and preliminary
estimates of the anticipated costs and benefits.” E.O. 13422 adds to this provision
the requirement that each agency provide its “best estimate of the combined
aggregate costs and benefits of all its regulations planned for that calendar year to
assist with the identification of priorities.”

At first impression, the changes established by this provision appear relatively
straightforward, simply requiring agencies to tally up the costs and benefits of the
individual rules listed in the regulatory plan. However, upon closer examination,
some aspects of this provision appear unclear. For example, the regulatory plans that
agencies develop are supposed to be published at the start of each fiscal year in
October, and are required to reflect the most significant proposed and final rules that
they expect to publish “in that fiscal year or thereafter.” Therefore, the requirement
in E.O. 13422 that agencies develop estimates of aggregate costs and benefits for
regulations planned “for that calendar year” seems inconsistent with the previous
focus on fiscal years.

More substantively, some critics of the order have suggested that this provision
is intended to elevate the role of cost-benefit analysis in the development of
regulatory priorities. They argue that cost-benefit analysis is inherently biased
against regulation, particularly with regard to such issues as global warming and
long-term exposure to carcinogens, so the effect of this provision would be to reduce
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regulatory activity.'® Other critics have said this provision is a prelude to the
development of a regulatory budget in which the costs associated with an agency’s
rules could be capped and no new rules could be issued unless other costs were
reduced or eliminated.' Proponents of this provision, on the other hand, may argue
that such aggregate estimates are needed to reveal the cumulative impacts of
rulemaking. Tndividually, regulations on a particular industry may not be significant,
but the aggregation of the impact of multiple rules may reveal cumulative effects that
are not otherwise apparent.

Also, agencies’ regulatory plans are published as part of the Unified Agenda of
Federal Regulatory and Deregulatory Actions, and contain information about the
most significant regulatory actions that agencies expect to undertake in the coming
year.”" The listed items include both proposed and final rules thatthe agency expects
to issue during that period. For forthcoming proposed rules, agencies often have not
developed cost or benefit estimates because the specifics of the proposed rules have
often not been developed. Even for forthcoming final rules, agencies frequently
provide only general information about expected costs or benefits. Also, some items
that are listed in agencies’ regulatory plans are never issued as final rules, and some
agency rules never appear in agencies’ regulatory plans. Therefore, the requirement
in the executive order that agencies provide aggregate cost and benefit information
may prove difficult to implement in a meaningful fashion. However, as noted
previously, agencies are required to do so only “to the extent possible.”

OIRA Review of Significant Guidance Documents

Another controversial provision in E.O. 13422 has been the expangion of OTRA
review from agencies’ draft regulations to also include significant agency guidance
documents.”' Specifically, the new executive order adds the following to E.O.
12866:

Each agency shall provide OIRA, at such times and in the manner specified by
the Administrator of OIR A, with advance notification ofany significant guidance

¥ Public Citizen, “New Executive Order Is Latest White House Power Grab.”

1 OMB Watch, “Undermining Public Protections: Preliminary Analysis ofthe Amendments
to Executive Order 12866 on Regulatory Planning and Review,” available at
[http:/fwww.ombwatch.org/article/articleview/3685/1/1327TopicID=3].

* To view the most recent regulatory plan (published in December 2006), see
[http://frwebgate.access.gpo.govicgi-bin/getdoc.cgi?dbname=2006_unified_agenda_&do
cid=fua061002.pdf].

2 On the same day that E.Q. 13422 was issued, OMB also issued a “Final Bulletin for
Agency Good Guidance Practices™ that mirrored, in many respects, the provisions in this
section of the executive order. Unlike the order, however, the bulletin requires agencies to
include certain standard elements in their significant guidance documents, to list those
documents on the agencies” websites, and to publish a notice in the Iederal Register
soliciting public comments on economically significant documents. To view a copy of this
bulletin, see [http://www.whitehouse.gov/omb/memoranda/fy2007/m07-07.pdt]; and Office
of Management and Budget, “Final Bulletin for Agency Good Guidance Practices,” 72
Federal Register 3432, Jan, 25, 2007,
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documents. Each agency shall take such steps as are necessary for its Regulatory
Policy Officer to ensure the agency’s compliance with the requirements of this
section. Upon the request of the Administrator, for each matter identitied as, or
determined by the Administrator to be, a significant guidance document, the
issuing agency shall provide to OIRA the content of the draft guidance
document, together with a brief explanation of the need for the guidance
document and how it will meet that need. The OIRA Administrator shall notify
the agency when additional consultation will be required before the issuance of
the significant guidance document.

E.O. 13422 defines a “guidance document” as “an agency statement of general
applicability and future effect, other than a regulatory action, that sets forth a policy
on a statutory, regulatory, or technical issue or an interpretation of a statutory or
regulatory issue.” It says a “significant” guidance document is one that is

disseminated to regulated entities or the general public that, for purposes of this
order, may reasonably be anticipated to:

(A) Lead to an annual effect of S100 million or more or adversely affect in a
material way the economy, a sector of the economy, productivity, competition,
joby, the environment, public health or safety, or State, local, or tribal
governments or communities;

(B) Create a serious inconsistency or otherwise interfere with an action taken or
planned by another agency;

(C) Materially alter the budgetary impact of entitlements, grants, user fees, or
loan programs or the rights or obligations of recipients thereof; or

(D) Raise novel legal or policy issues arising out of legal mandates, the
President’s priorities, or the principles set forth in this Executive order.

These categories are essentially the same as those used in E.O. 12866 to define
significant rules, the only difference being the use of the prefatory phrase “may
reasonably be anticipated to” instead of “is likely to result in a rule that may.”

The implications of these amendments to the scope of presidential review of
agency actions are potentially significant. Agencies issue thousands of guidance
documents each year that are intended to clarify the requirements in related statutes
and regulations.”? Therefore, the requirement that agencies provide OIRA with
advance notification of significant guidance documents may represent a major
expansion of the office’s (and, therefore, the President’s) influence, particularly when
coupled with the ability of OIRA to determine which guidance documents are
“significant™ and the ability of OIRA to conclude that “additional consultation will
be required” before a document is issued. Also, the requirement that presidentially
appointed regulatory policy officers ensure compliance with this requirement

*2 For example, the Occupational Safety and Health Administration indicated in 2000 that
it had issued 3,374 guidance documents since March 1996. See U.S. Congress, House
Committee on Government Reform, Non-Binding Legal Iiffect of Agency Guidunce
Documents, 106" Cong., 2nd sess., H.Rept. 106-1009 (Washington: GPO, 2000), p. S.
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arguably represents another extension of the President’s authority in regulatory
agencies.

As is the case with other aspects of E.O. 13422, though, several aspects of these
provisions are unclear. For example, although the order refers to guidance
“docurments,” the definition of the term is not limited to written materials, Tn a
related OMB bulletin on agency guidance that was issued the same day as the
executive order amendments, OMB said that the bulletin’s definition of a guidance
document (which is the same as in the executive order)

is not limited only to written guidance materials and should not be so construed.
OMB recognizes that agencies are experimenting with offering guidance in new
and innovative formats, such as video or audio tapes, or interactive web-based
software. The definition of “guidance document” encompasses all guidance
materials, regardless of format.*

Therefore, a wide range of agency communications with the public — even oral
statements by agency officials and staff—may be considered guidance “documents,”
as long as they are statements of “general applicability and future effect.”

However, given the definition provided in the executive order, it is unclear what
could constitute a “significant” guidance document. Guidance documents, unlike
regulations, cannot have a binding effect on the public.”* Therefore, it is not clear
how guidance can be expected to have the effects delineated in the definition (e.g.,
“lead to an annual effect of $100 million or more” or “materially alter the budgetary
impact” of entitlements or grants). Arguably, because no guidance document can,
by itself, have such an effect, the requirement that agencies provide OIRA with
advance notification of any significant guidance documents could have little or no
impact on regulatory agencies. On the other hand, OMB has said that “there are
situations in which it may reasonably be anticipated that a gnidance document could
lead parties to alter their conduct in a manner that would have such an economically
significant impact.” Ultimately, because OTRA is given the authority to determine
which documents are “significant,” the scope and impact of this section’s
requirements may be as broad as OTRA determines that it needs to be.

Also unclear is the extent to which certain transparency provisions in E.O.
12866 will apply to guidance documents. For example, will agencies be required to
disclose the changes to their significant guidance documents made at the suggestion
and recommendation of OTRA (just as they are with regard to rules)? Will OTRA be
required to list publicly the significant guidance documents that are under its review,

3 Office ofManagement and Budget, “Final Bulletin for Agency Good Guidance Practices,”
p. 3434,

 See, for example, Appalachian Power Co. v. EP4, 208 F.3d 1015 (D.C. Cir. 2000);
Chamber of Commerce v. Department of Labor, 174 F.3d 206 (D.C. Cir. 1999); Robert A.
Anthony, “Interpretive Rules, Policy Statements, Guidances, Manuals, and the Like —
Should Agencies Use Themto Bind the Public?” Duke Law Journal, vol. 41 (1992),p. 1311.

#Office of Managementand Budget, “Final Bulletin for Agency Good Guidance Practices,”
p. 3435,
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and to disclose its meetings with outside entities regarding those documents?
Because E.O. 13422 did not change those sections of E.O. 12866, it is reasonable to
presume that the transparency provisions applicable to rules are not applicable to
agencies’ significant guidance documents.

Supporters of the expansion of presidential review to significant guidance
documents have said the change will standardize and make more transparent the
process by which federal agencies develop, issue, and use guidance documents.”
Critics contend that the potentially broad scope of this provision may result in fewer
guidance documents being issued, with the policy officer or OIR A review serving as
a “bureaucratic bottleneck that would slow down agencies” ability to give the public
information it needs.”™  Another possible effect of this requirement, given the
number of guidance documents that agencies currently issue, is that OTRA staff may
be inundated with such documents to review (on top of the hundreds of signiticant
proposed and final rules and the thousands of paperwork clearances they produce
each year) — at least until it is clear to the agencies what is and is not covered.

Use of Formal Rulemaking Procedures

E.O. 13422 also amends Section 6 of E.O. 12866 by adding the following
sentence: “In consultation with OIRA, each agency may also consider whether to
utilize formal rulemaking procedures under 5 U.S.C. 556 and 557 for the resolution
of complex determinations.” Virtually all agency regulations are currently issued
under informal rulemaking procedures under 5 U.S.C. 553, in which agencies publish
proposed rules inthe Federal Register tor public comment, and subsequently publish
a final rule reflecting any changes made as a result of those comments. Formal
rulemaking, as the name implies, is a much more rigorous, trial-like, on-the-record
procedure in which interested persons testify and cross-examine witnesses, and the
agency may take depositions and issue subpoenas. It is generally considered a more
time-consuming and expensive process than informal rulemaking. Also, according
to 5 U.S.C. 556(d)(1), “[e]xcept as otherwise provided by statute, the proponent of’
a rule or order has the burden of proof.” Formal rulemaking was criticized in the
1970s, and has fallen into disuse since then.® The Administrative Conference of the
United States recommended that Congress should not require procedures beyond
informal rulemaking, and should never require trial-type procedures for resolving
questions of policy or fact.?

* John Sullivan, “White House Sets Out New Requirements for Agencies Developing
Rules, Guidance,” citing Paul Noe, partner at C&M Capitolink, who was a counselor to
former OIRA administrator John Graham.

¥ Public Citizen, “New Executive Order Is Latest White House Power Grab.”

# For a discussion of formal ralemaking, see Jeffrey S. Lubbers, ed., A Guide to I'ederal
Agency Rulemaking, irourth idition{Chicago: American Bar Association, 2006), pp. 58-59.

*® ACUS Recommendation 72-S, Procedures for the Adoption of Rules of General
Applicability, 38 I'ederal Register 19782, 1972; Jeffrey S. Lubbers, ed., 4 Guide to I'ederal
Agency Rulemaking, Fourth Edition, pp. 309-310.
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The executive order does not indicate, and OIRA has not explained, why this
provision was added to E.O. 12866. Agencies have always had the ability to employ
formal rulemaking when they conclude that it is in the agencies’ best interest to do
s0. Therefore, the statement that agencies “may also consider whether to utilize
formal rulemaking procedures” seems to grant discretion where discretion was
already allowed. On the other hand, an agency’s “consultation with OTRA™ may
result in greater use of formal rulemaking if OIRA can convince the agency that it is
in their best interest to do so. If that occurs, agency rulemaking could become even
more “ossified” than it already is."

Concluding Notes

The amendments made by E.O. 13422 to E.O. 12866 are the most significant
since the latter order was issued in 1993, but the characterizations of the changes by
interested parties are dramatically different. Jeffrey Rosen, general counsel at OMB,
reportedly characterized the new executive order as “a classic good-government
measure that will make federal agencies more open and accountable. ™! On the other
hand, Gary Bass, executive director of OMB Watch said the changes made to the
regulatory review process were “bad. bad, bad,” and predicted that they would
hamper the government’s ability to respond to regulatory crises such as E.coli
outbreaks on fresh vegetables.*> One Member of Congress was quoted as saying that
the order “allows the political staff at the White House to dictate decisions on health
and safety issues, even if the government’s own impartial experts disagree. This is
a terrible way to govern, but great news for special interests.™

However, the ultimate impact of these changes to the regulatory review process
is unclear, and will likely depend on how the changes are implemented by OIRA and
theagencies. Will, for example, OIRA insist thatagencies identify a “specific market
failure” before issuing proposed or final rules, or will that provision be interpreted
more broadly to require simply a clear statement of the rules’ intentions? Will
agency heads continue to have discretion in the appointment of regulatory policy
officers (albeit less than before since they must now select from current presidential
appointees), or will the White House direct the agency heads in those appointments?
Will the requirement that agencies provide estimates of aggregate costs and benefits
be used as a prelude to greater control and the development of regulatory budgets, or

27 Several observers have commented on the “ossification” of the rulemaking process as a
result of numerous statutory and executive order requirements. See, for example, Thomas
O. McGarity, “Some Thoughts on ‘Deossifying” the Rulemaking Process, Duke Law
Journal, vol. 41 (June 1992), pp. 1385-1462; Richard J. Pierce, Jr., “Seven Ways to
Deossify Agency Rulemaking,™ 47 Administralive Law Review, vol. 47, winter 1995, pp.
59-93; Paul R. Verkuil, “Rulemaking Ossification — A Modest Proposal.” Adminisirative
Law Review, vol. 47 (summer 1995), pp. 453-459.

> Robert Pear, “Bush Directive [ncreases Sway on Regulation.”

* John D. McKinnon, “White House Flexes Muscles Over U.S. Regulations,” Wall Sireet
Journal (Iurope), Feb. 1,2007, p. 12,

* Robert Pear, “Bush Directive Increases Sway on Regulation.”



78

CRS-14

will such estimates be relatively easy to develop and reveal cumulative effects that
have heretofore been hidden? Will the requirement that OIRA be notified of
forthcoming significant agency guidance documents prove to be a major expansion
of presidential influence over regulatory agencies, or will “significant guidance
document,” as detined in the order, be a contradiction in terms resulting in virtually
no such documents being covered by the order’s requirements? And finally, will
OIRA require agencies to enter into more formal rulemaking procedures, or will
agencies continue to be allowed to use such procedures in rare circumstances? As
noted previously with regard to individual elements, the scope and effect of these
changes to E.O. 12866 are likely to become apparent only through their application
by OIRA and the agencies.

These uncertainties notwithstanding, the issuance of these amendments to E.O.
12866 are important it for no other reason than that the President deemed them
necessary. ltisreasonable to conclude that the President had some purpose in mind
that led to the issuance of the new executive order. Notably, although E.O. 13422
requires agencies to provide written rationales for why they are issuing regulations,
no such rationale was offered in conjunction with this or any of the other new
requirements in the order. For example, it is unclear what “market failure” or other
specitic problem led to the issuance of the requirements that agencies have regulatory
policy officers who are presidential appointees, or that agencies submit significant
guidance documents to OIRA for review? To date, other than broad statements about
openness and accountability, neither the President nor OMB has described why these
changes were made to B.O. 12866, However, neither the President nor OMB are
required by law to offer such an explanation.

The changes made by this executive order represent a clear expansion of
presidential authority over rulemaking agencies. In that regard, E.O. 13422 can be
viewed as part of a broader statement of presidential authority presented throughout
the Bush Administration — from declining to provide access to executive branch
documents and information to presidential signing statements indicating that certain
statutory provisions will be interpreted consistent with the President’s view of the
“unitary executive.”

3% The closest OMB has come to an explanation for these changes is in a footnote in the final
bulletin on agency good guidance practices that was issued the same day as the executive
order. In the bulletin, OMB said that “E.O. 13422 addresses the potential need for
interagency review of certain significant guidance documents by claritying OMB’s authority
to have advance notice of, and to review, agency guidance documents.” See footnote 12 in
the “Final Bulletin for Agency Good Guidance Practices,” available at
[http://www.whitehouse.gov/omb/memoranda/ty2007/m07-07.pdt].

** Fora discussion of the Bush Administration’s use of signing statements, see CRS Report
RL33667, Presidential Signing Statements: Constitutional and Institutional Implications,
by T.J. Halstead. More generally, see Adriel Bettelheim, “Executive Authority: A Power
Play Challenged,” C'Q Weekly. Oct. 30, 2006, p. 2858. For a discussion of the unitary
executive principle, see Christopher S. Yoo, Steven G. Calabresi, Anthony J. Colangelo,
“The Unitary Executive in the Modern Era, 1945-2004,” 90 Jowa L. Rev. 601 (Jan. 2005);
and Robert v. Percival, “Presidential Management of the Administrative State: The Not-So
Unitary Executive,” 51 Duke Law Journal 963 (Dec. 2001).
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Some public interest groups and others have suggested that Congress hold
hearings on the changes made to the regulatory planning and review process by E.O.
13422.%% Tf Congress elects to do so, potential topics for review could include the
intended purpose of the changes, how OIRA intends to implement them, the scope
of their likely eftects, and the implications of the changes for the balance of power
between Congress and the President in controlling regulatory activity based on
statutory authorities.

* See, for example, [http://www.citizen.org/pressroom/release.cfm?ID=2361], in which
Public Citizen said that “Congress must immediately arrange hearings to hold the president
accountable for this affront to the rule of law.”
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Ms. SANCHEZ. I appreciate your testimony, Dr. Copeland, and
you actually went under the 5 minutes.
Mr. Noe, you are up.

TESTIMONY OF PAUL R. NOE, PARTNER, C&M CAPITOLINK
LLC, AND COUNSEL, CROWELL & MORING ENVIRONMENT &
NATURAL RESOURCES GROUP

Mr. NOE. Chairman Sanchez, Ranking Member Cannon, Chair-
man Conyers, distinguished Members of the Subcommittee, my
name is Paul Noe. I want to thank you for the honor to testify be-
fore you on recent changes to the regulatory review process.

While I am in the private sector now, I have had the privilege
to spend most of my career in public service, much of it on efforts
to improve the regulatory process. From 1995 to 2001, I served on
the Senate Governmental Affairs Committee as counsel to Chair-
man Bill Roth, Ted Stevens, and Fred Thompson on bipartisan reg-
ulatory reform efforts. Then until last May, I worked as counselor
to Dr. John Graham at OMB’s Office of Information and Regulatory
Affairs. From my experience in Congress and the Executive
Branch, I developed a deep appreciation for the importance of a co-
ordinated interagency regulatory review process. I also know that
the public could not expect more talented or dedicated public serv-
ants than those I worked closely with at my time at OMB.

I should note that my testimony is my personal opinion, and in
my view, the recent changes to Executive Order 12866 and the ac-
companying OMB bulletin on good guidance practices are impor-
tant and salutary steps toward good governance.

When President Bush issued the amendments to clarify and
strengthen President Clinton’s Executive Order 12866, the reac-
tions were remarkable, in my view, compared with the actual lan-
guage. An attachment to my written statement shows how the
main Bush amendments modified President Clinton’s Order. I
would like to make just a few points now about how the new Order
and the OMB bulletin can improve the regulatory process.

First, extending the existing regulatory review process to signifi-
cant guidance documents is an important improvement. The Clin-
ton Order appropriately sorted significant regulations from the in-
significant, but it neglected guidance documents, and there is no
doubt that guidance documents can be significant. Concerns have
been raised by many quarters that agency guidances should be bet-
ter coordinated, more consistent, more transparent and account-
able, and not be used as legally binding regulations. There is a
very strong foundation for these good guidance practices. In fact,
Congress required FDA to issue the good guidance regulations that
were a model for OMB when it designed its bulletin.

Second, both the Clinton and the Bush Executive Order required
the agencies to identify the problem that justifies regulation before
proceeding, whether that problem is a market failure, or something
else. Although I think the Clinton market failure language was
adequate, the Bush Order makes a helpful but modest change by
asking the agencies to identify the problem more precisely and in
writing to clarify the merits of going forward.

The Bush Orders language on market failure is simply not new,
nor is it radical, as some have suggested. In fact, very similar lan-
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guage and much greater detail is in the Clinton administration’s
1996 guidelines for economic analysis under Executive Order
12866.

I would submit that carefully considering market failures is
hardly a subversive way of thinking, and indeed, some of the great-
est regulatory successes were made possible by market-based ap-
proaches that are based upon an understanding of market failure.
For example, in the 1990 Clean Air Act amendments, Congress es-
tablished a sulfur dioxide emissions training regime that is one of
the greatest success stories in the history of environmental law.
The results of that program were so compelling that OMB sup-
ported EPA adopting this same approach in the Clean Air Inter-
state Rule that Mr. Aitken mentioned. The CAIR rule will cut
power plant emissions dramatically by about 70 percent without
the economic disruptions and hardships associated with traditional
command and control regulation. In my view, it would be most un-
fortunate if the concept of market failure and market based ap-
proaches that flow from it become politicized at a time when they
are critically important tools in the regulatory policy tool kit.

Ms. SANCHEZ. Mr. Noe, you have hit your time, if you could just
briefly conclude.

Mr. NOE. Finally, I would like to say that some have alleged the
concept of regulatory policy officers is a radical change from the
status quo. I respectfully disagree, and I would like to detail that
further in question and answer.

In conclusion, regulatory policy is important and often controver-
sial. It is commendable that this Subcommittee is making the effort
to view carefully these recent changes and to understand them. In
my view, a careful review of the language will allay any concerns.

Thank you.

[The prepared statement of Mr. Noe follows:]
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PREPARED STATEMENT OF PAUL R. NOE

Statement of Paul R. Noe'
Before
The Committee on the Judiciary

on C cial and Administrative Law
U.S. House of Representatives

February 13,2007

on
“Changes to OMB Regulatory Review by Executive Order 134227

Chairman Sanchez, Ranking Member Cannon, and Members ol the Subcommillee, my name is
Paul Noe. Thank you for the honor to testify before you on reeent changes to the regulatory
FEVIEW Process.

Although [ am now in the privale sector, [ have had the privilege 10 spend most of my career in
public service -- much of it on efforts to improve the regulatory process. From 1995 to 2001, T
worked in Congress on regulatory refonm and administrative law issues as counsel for Chainnen
Bill Roth, T'ed Stevens and Fred Thompson on the Senale Governmental AlTairs Commillee.
I'hen, until last May, 1 worked as counselor to Administrator John Graham at OMB’s Office of
Information and Regulatory Af From the vantage points of Congressional oversight and
legislating, as well as Tixecutive Branch management, T developed a deep appreciation for the
importance of a coordinated, interageney regulatory review process. T also know that the public
could not ask for more talented and dedicaled public servants than these I worked closely with
while at OMB. 1 should note that my testimony is solely my personal opinion, and in my view,
the recent amendments to Tixecutive Order 12866 and the accompanying OMT3 Bulletin on Good
Cuidance Practices arc important and salutary steps toward good governance.

Justice Scalia once quipped, “Administrative law is not for sissics.” To be sure, agency rules can
be voluminous, arcanc and mind-numbingly complex. When well-designed, they provide
important and substantial benefits, such as improvements in environmental quality, health and
safety. When poorly designed or inconsistent, agency rules can impose wastelul and needless
burdens, frustrate the public, or even lead to unintended harms. Accordingly, cntial that
the regulatory process be coordinated by sensible “rules of the road”™ and be transparent,
accountable and effective.

On January 18, President Bush issued amendments to clarify and strengthen Tixecutive Order
12866, which was issued by President Clinton to establish principles for regulatory planning and
review. President Bush’s Order was reinforced by an OMDB Bulletin on Good Guidance

1 Partner, C&M Capitolink, LT.C.
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Practices. The OMI Bullctin fits hand-in-glove with the provision in the new Tixecntive Order
to coordinate the development and use of agency guidance documents.

The reactions from some to the Tixecutive Order were remarkable compared with the actual
language. To assist in the consideration of the new Order, an attachment to my statement shows
how the main Bush amendments modified President Clinton"s Order. [ would now like to review
the most important provisions of Tixecutive Order 13422 and the OMT Bulletin on Good
Cuidance Practices and to explain how T think they can improve the regulatory process.

1. Coordinated Review and Procedures for Guidance Documents

Tn my view, extending the existing regulatory review process to significant guidance documents
is a critical step toward good governance.

President Reagan’s Execulive Order 12291, which lirmly established OMB regulalory review,
was quite broad in scopc and applicd to virtually all rules — and there arc thousands issucd
annually. When President Clinton replaced the Reagan Order in 1993 with£.O. 128066, it honed
in on “signilicant” regulatory actions. Given the vasiness ol federal regulatory aclivity, and the
limited resources of OIRA, it was eminently sensible to try lo sort the signilicant agency aclivily
from the insignificant. The problem is that while the Clinton Order applied to significant legally
binding regulations, it neglected guidance documents: interpretive regulations and agency
slatements ol policy. And there is no doubt that guidance documents can be signilicant. A
cursory review of the Preamble to the Bulletin, the comments on OMB’s website, and the
scholaily literature? provides many examples.

Although guidance decuments may not properly carry the force of law, they are a key component
ol regulatory programs. As the scope and complexily of regulatory programs has grown,
agencics increasingly have relied on guidance documents to provide direetion to their staff and to
the public. That generally is to the good

But concems have been raised by many quarlers that agency guidance practices should be belter
managed and more consistent, transparent and accountable. Moreover, there is growing coneern
that guidance documents essentially are being used in licu of regulations — without observing the
procedural safeguards for regulations. As the 1).C. Circuit put it:

The phenomenon we sce in this case is familiar. Congress passes a broadly
worded statute. The agency follows with regulations conlaining broad language,
open-ended phrases, ambiguous standards and the like. Then as years pass, the
ageney issues circulars or guidance or memoranda, explaining, interpreting,
defining and often expanding the commands in regulations. One guidance

?See e Roberl A Anthony, “Interpretive Rules, Policy Statements, Guidances, Manuals and
the Like — Should Federal Agencies Use Them to Bind the Public?” 41 Duke L.J. 1311 (1992);
Robert A. Anthony, “Tnterpretive” Rules, “Tegislative’ Rules and “Spurious’ Rules: T.ifting the
Smog,” 8 Admin. T..J. (Spring 1994),
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document may yicld another and then another and so on. Several words in a
regulation may spawn hundreds of pages of text as the agency offers more and
more detail regarding what its regulations demand of regulated entitics. Taw is
made, without notice and comment, without public participation, and without
publication in the Tederal Register or the Code of Tederal Regulations*

Together, Tixeeutive Order 13422 and the OMT3 Bulletin establish the first government-wide
“mles of the road” to manage the development and usc of guidance documents. The Tixeeutive
Order gave clear authonty o OMB Lo review significant agency guidance documents, jusl as
OMB reviews significant agenoy regulations. The ageneics, in turn, are required to give OMB
advance notice ol their upcoming signilicant guidance documents. OMB will be responsible [or
cnsuring that other interested agencics in the federal family have notice, and occasionally, an
opportunily to provide inpul into the most important guidance docunients.

The OMB Bullelin on Good Guidance Practices supplements President Bush s Executive Order.
Tirst, agencics must implement written procedurcs for the approval of significant guidance
documents by appropriate senior oflicials. Agency employees should nol depart [tom signilicant
guidance documents without appropriale justilicalion and supervisory concurrence. Second,
signilicant guidance documents must have standard elements, such as information identilying the
document as guidance, the issuing office, the activity and persons to whom it applies, the date of
issuance, title and docket number.

Most important, agencies are directed to avoid inappropriate mandatory language. ‘Ihis
provision will help curb the problem of “regulation by guidance document™ eriticized in the
Appalachian Power decision. Tt also will obviate wasteful litigation and increase fairness and
accountability in the excreise of regulatory power.

The Bulletin also establishes public access and feedback procedures. For example, ageneics are
required to maintain on their Web sites a current list of their significant guidance documents, and
to provide a means for the public to clectronically submit comments on significant guidance
documents, or o request thal they be crealed, reconsidered or modified. T'inally, the Bulletin
establishes pre-adoption notice and comment requirements for guidance documents that risc to
the level of being “cconomically™ significant

There is a strong [oundation [or the good guidance practices rellecled in President Bush’s
Exceutive Order and the OMB Bulletin.  This foundation includes the work of many authoritics —
including Congress, the courts, the Execulive Branch, the former Administralive Conlerence ol
the United States, the American Rar Association, and the work of administrative law scholars.*

ppalachian Power Co. v. TIPA, 208 T.3d 1015, 1019 (D.C. Cir. 2000) (stnking down
cmissions monitoring guidance as requiring notice and comment through legislative rulemaking
procedures).
1 Sce OMD Rulletin on Good Guidance Practices, at pp.23&n. 2,6
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Tndecd, Congress produced what became the model for OMI3’s Good Guidance Practices.” Tn
the Federal Food and Drug Administration Modernization Act of 1997, Congress directed the
FDA to issuc regulations cstablishing good guidance practices.$ Congress was particularty
concerned about public knowledge of, and access to, TDA guidance documents; the lack of a
systematic process for adopting guidance dacuments and for allowing public input; and
inconsistenoy in the use of guidance documents.” Those same concerns apply to other agencies
as well

2. Identilying the Problem Requiring Regulation

President Clinton's E.O. 12866 required each agency (o “identify: the problem it intends 1o
address including, where applicable, the failures of private markets or public institutions that
warrant new agency action) as well as assess the significance of that problem.” (Sec. 1(b)(1))
(Fmphasis added). President Bush’s Order uses cquivalent language, but requires that cach
agency in writing “idenuly . . . the specific marker failure (such as externalities, market power,
lack of information) or other problem that it intends to address, as well as assess the significance
ol that problem, to enable assessment of whether any new regulation is we LCrmphasis
added). 1t is sensible o ask (he agencies 10 be ¢lear aboul their intentions and Lo say so in
wriling.

The Bush Order’s language on market [ailure is nol new or radical, as some have suggested. In
Tact, the focus on market [ailure and (he delineation of extemnality, markel power, and lack ol
information was thoroughly detailed in the Clinton’s Administration’s 1996 guidelines for
ceonomic analysis under Exceutive Order 12866.% ‘T'he concept of market failure has permeated
OMD guidelines for decades — in both Demoeratic® and Republican'® Administrations.

5 As OMD stated in its Preamble (pp. 4-5), FDAMA and FDA’s implementing regulations, as
well as the recommendations of the former Administrative Conference, informed the
development of the Bulletin.

% Food and Drug Administration Modernization Acl of 1997, 21 U.S.C. § 371(h) (eslablishing
TDA good guidance practices as law).

7-T'ood and Drug Administration Modernization and Accountability Act of 1997, S. Rep. 105-
43, at 26 (1997).

# OMB, “Economic Analysis of Federal Regulations Under Executive Order 12866" (Jan. 11,
1996) (delineating at length markel failures, including exlemnality, natural monopoly, market
power, and asymmetric information)

¢ OMD, M-00-08, “Guidelines to Standardize Measures of Costs and T3enefits and the Tormat of
Accounting Stalements (March 22, 1990), al pp. 653-54 {“Since the exislence ol a markel [ailure
is not sulTicient o justily government intervention, you should show that government
intervention to correct market failure is likely to do more cconomic good than harm. If the
problem is not a significant market failurc, vou should provide an alternative demonstration of
compelling public nced.™); OMI3, “Ticonomic Analysis of Tederal Regulations Under Tixecutive

(continucedl...)
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In my view, both the Clinton and Bush principles make the same point: agencies should identify
a problem that justifics regulation before proceeding -- whether the problem is a market faiture
or something clse. While T think that the Clinton language was adequate, identifying the
problem more precisely and in writing — to clarify the merits of going forward -- is a helpful but
modest change.

Tinally, while allegations have heen raised that the Bush Administration foeuscs on market
failure Lo the exclusion ol other reasons Lo regulate, those allegations are misplaced. The
Administration has clearly stated that there are additional justifications for regulations other than
market lailures — including the prolection of civil rights, privacy, personal freedom, and other

concerns.'!

Carefully considering market failures is hardly a subversive way of thinking. Tndeed, some of
the grealest regulalory successes were made possible by markel-based approaches (hat are based
upen an understanding of market failure. For example, in the 1990 Clean Air Act Amendments,
Congress eslablished a sullur dioxide emissions trading regime that is one ol the greatest success
slories in the history of environmental law. The results of that program were so compelling (hal
the Administration adopted this approach in its Clear Skies legislalive proposal. When Clear
Skies stalled in Congress, OMD supported T:PA accomplishing its goals through an innovative
regulatory approach. The resulling Clean Air Interstate Rule will cul power plant emissions by
aboul 70% without the economic disruplion and hardships associated with (radilional
“command-and-control” regulation by clearly identifying the market failure and targeting
regulation to remedy it

Tt would be most unfortunate if market failure analysis, and market-bascd approaches that flow
from 1t, become politicized when they are such important tools m the regulatory policy toolkit.

Some have alleged that the concepl of Regulatory Policy Olfficers is a radical change (rom
cstablished practice. Trespectfully disagree. President Clinton’s Exceutive Order required cach
ageney head to designate a Regulatory Poliey Officer, who in turn had to report back to her. The

(continued)

Order 128667 (Tan. 11, 1996) (detailing market failures, including externality, natural monopoly.
market power, and asymmetric information).

10 See OMB, Circular A-4 (Sept. 17, 2003), al pp. 3-5 (delinealing markel [ailures, including
externality, market power, and inadequate or asymmetric information), Regulatory Program of
the United States (April 1, 1990 —March 31, 1991), at pp. 653-34 (describing market failure,
including externality, natural monopoly and inadequate information, and noting that
“le]nvironmental problems are a classic case of externality™).

1L Sce OMDB Circular A-4 atp. 3
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Regulatory Policy Officer had the duty to be involved at cach stage of the regulatory process to
foster the development of effective, innovative and least burdensome regulations and to turther
the principles in the Order.

President Bush’s Order also delegates to the agency head the designation of the Regulatory
Policy Officer. The Order further specifies that the Regulatory Policy Otficer should be one of
the agency s Presidential Appointees. Some eritics have raised alarm that this provision is
“political ™

Yet, one of the benefits of centralized regulatory oversight is democratic accountability. The
Regulatory Policy Oflicer presumably should help to ensure (hal the agency s rulemaking
prioritics are consistent with those of the President and with the requirements of Congress.

Tomy knowledge, the Bush provision only codifies prior practice in both the Bush and Clinton
Adminisiralions. There is a practical reason lor Regulatory Policy Oflicers o be political
appaintces: anyone with the duty to oversce the functioning of the regulatory proces
at the lop ol the management pyramid, someone with a bird’s eye view of the agenc:
regulatory agenda who could lairly be held accountlable Lor such a broad responsibility.
T'ypically, this would be a high-level appointee — such as the agency’s general counsel
Moreover, if the Regulatory Policy Officer were a civil servant, it might be awkward for
Congress Lo expect him 1o (estily on behall of the President. And Congress might have dilficulty
oblaining authoritalive information on presidential priorities.

Under the Clinton Order, cach agency’s Regulatory Plan had to be “approved personally by the
agency head.” Under the Bush Order, no rulemaking may commence or be included in an
agency’s Regulatory Plan unless approved by the Regulatory Poliey Officer

To the extent that the new provisions arc criticized as “political,” it is unclear to me why the
Clinton provisions were less so. Requiring the ageney head — someonce particularly closc to the
President — to personally approve the Regulatory Plan would scem at least as political as
requiring the elements of the Plan to be approved by a less senior Presidential Appoinlee.

4. Agency Asscssment of Annual Regulatory Costs and Benefits

The Clinton Order required agencies o estimate (he anticipated costs and benelits ol each rule.
TUnder the Bush amendments, agen also must provide an estimate of the combined aggregate
costs and benelits of all of its regulations planned [or the calendar vear. The simple toting up of
already required information is sensible because OMI3 is required by Congress to provide an
annual report on the costs and benefits of Federal regulation under the “Regulatory Right-to-
Know Act.” This information should help agencies to prioritize and help OMD to fulfill its
statutory obligation in a more efficient and accurate manner.

5. Formal Rulemaking Procedures

Executive Order 12866 directed each agency to provide for meaningtul public participation in
the regulatory process, including an opportunity for comment. Executive Order 13422 adds that
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“cach ageney may also consider whether to utilize formal rulemaking procedures under 517.8.C
556 and 557 for the resolution of complex determinations.” Of course, agencies always have had
the diseretion to opt for formal rulemaking procedures, but they rarely do because these trial-type
procedures can be time-consuming and expensive. T doubt that this provision will significantly
change the status quo.

Conclusion

Regulatory policy 1s important and often controversial. Tt 1s commendable that the
Subcommittee is making the cffort to assess the recent changes to the regulatory review process.
While some raised concems about these changes, [ (hink a ¢lose reading of the language should
allay those concerns. T hope that this hearing helps to foster a better understanding of the
changes — and that (he regulatory process can be improved as a result

Madam Chairman, this concludes my prepared statement. [ would be happy to answer any
questions you may have

-1
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Key Changes to Executive Order 12866, as amended by Executive Order 13422

1. Coordinated Review ol

{ Deleted: Hach agency shall identify the
! problern that i il Lo addross

¢ Cincluding, where upplicable, e fuilures
§ ol private markets or public isitutions

§ that warrant now ageney astion) as vl
the signilicance ol tial problem.

us

3. Regulatory Policy Officers

a. Designation — Sec. 6(a)(2)

{ Deleted: Within 60 days of the daro of
! this Kxeoutive arder, vach agency head

| shall designafc a Rogularory Policy

| Officer who shall roport. to the ageney

{ head

it

O : NS ot 14
The Regulatory Policy Officer shall be involved at cach stage of the
regulalory process 1o fosler the development ol effective, innovalive, and least
burdensome regulations and to further the principles set forth in this Tixecutive order

b. Responsibililies — Sec. 4(¢)(1)

As part of the Unified Regulatory Agenda, beginning in 1994, each agency shall
prepare a Regulatory Plan (Plan) of the most important significant regulatory actions that
the agency reasonably expecls 10 issue in proposed or [inal form in thal [iscal year or

H i %

Deleted:
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'he Plan shall ho
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4. Ageregate Costs and Benefits of Regulations -- Sec. 4(c)(1)

As part of the Unified Regulatory Agenda, beginning in 1994, cach agency shall
prepare a Regulatory Plan (Plan) of the most important significant regulatory actions that
the ageney reasonably expecets to issue in proposed or final form in that fiscal year or
thereafter. . . and the Plan shall contain at a minimum: . . . (3) A summary of cach
planncd significant regulatory action inchuding, to the extent possible, alternatives to be
considered and preliminary estimales of the anticipated costs and beneli

o, i

Greal ¢ .

5. Lormal Rulemaking Procedures — Sec 6(a)(1)

Each agency shall {(consistent with its own rules, regulations, or procedures)
provide the public with meaningful participation in the regulatory process. In particular,
belore issuing a notice ol proposed rulemaking, each agency should, where appropriate,
seek (he involvement ol those who are intended (o benelit [rom and those expecled to be
burdened by any regulation (including, specilically, State, local, and wibal officials). In
addition, each agency should afford the public a meaningful opportunity to comment on
any proposed regulation, whi
less than 60 d

wilize
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Ms. SANCHEZ. Thank you, Mr. Noe.
Professor Strauss, please proceed with your testimony.

TESTIMONY OF PETER L. STRAUSS, PROFESSOR, COLUMBIA
UNIVERSITY SCHOOL OF LAW

Mr. STRAUSS. Chairman Sanchez, Ranking Member Cannon,
Chairman Conyers, distinguished Members, thank you very much
for inviting me to testify before you today. Given the time con-
straints, I hope you won’t mind if I launch right into what I have
to say and not who I am.

Our Constitution is very clear, in my judgment, in making the
President an overseer of all the varied duties that you create for
Government agencies to perform. But the Constitution is equally
clear in permitting you to assign those duties to them, to the agen-
cies, and not to the President. He is not the decider, but the over-
seer of decisions by others. When the President fails to honor this
admittedly subtle distinction, he fails in his constitutional responsi-
bility to take care that the laws be faithfully executed. The assign-
ment of decisional responsibility to others is a part of the laws to
whose faithful execution he is obliged to see.

Executive Order 13422 amends the longstanding Executive Order
12866 in a number of ways that you have heard about. I am going
to focus on two aspects of the Order that, in my judgment, threaten
this difficult but necessary balance between politicians and experts,
between politics and law, that characterizes agency rulemaking.

First, amendments to sections 4 and 6 effect a dramatic increase
in the President’s asserted control over regulatory outcomes—an
increase that, in my judgment, requires congressional authorization
that has not occurred.

The second amendment threatens a revival of a discredited, re-
markably expensive rulemaking procedure that delivers substantial
control over the timing and cost of rulemaking into the hands of
private parties, just those whose dangerous activities proposed reg-
ulations are generally intended to limait.

So first as to presidential control of rulemaking agendas.

The regulatory plan was first rationalized as an aid to the polit-
ical heads of administrative agencies, requiring career staff to re-
veal their priorities and plans for rulemaking to agency leadership
in the same way that the annual budget process does. It, I think,
is sensible in that respect. It injects the agency’s political leader-
ship into the picture before matters get set in concrete. While there
have been some hints that it might be used for presidential control
over the years, trying to follow that issue I have never heard a
whisper of it until this Order.

President Bush’s Order purports to confer legal authority on a
junior officer in each agency, whose identity has to be coordinated
with OIRA, to control the initiation of agency rulemaking and, it
seems to be intended, its continued processing in the agency. Con-
ferring this kind of authority is Congress’s business, not the Presi-
dent’s, and I would urge you not to do it. It diffuses political au-
thority within the agency that you would generally entrust to the
agency head.

Congress, as well as the President, has political relationships
with the agency head. While the President can cashier an agency
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head whose work he doesn’t like, that comes at high political cost,
including having to get the Senate’s concurrence on a successor.

A well-connected friend remarked to me “I have personally
watched two agency heads tell the President to pound sand. They
wouldn’t do what they told and the President knew they had the
political capital to win.” Junior officers appointed under close
White House supervision, knowing that they can be dismissed at
any moment—that is what it means to be a presidential ap-
pointee—don’t have this political capital. There isn’t much chance
that firing them will have political costs for the White House. They
are dnot ever going to be telling the President or OIRA to pound
sand.

There are a number of gaps in the Order that make this problem
much worse, in my judgment. First, the Clinton Executive Order
provided that the regulatory policy officer “shall report to the agen-
cy head.” That language has been deleted from the Executive
Order. Second, the amended Order doesn’t tell us what kind of
presidential appointee the regulatory policy officer is to be. You
have verbal assurances oh, it will be someone confirmed by the
Senate, albeit not for that purpose. Here is a road around con-
straints that the Constitution insists upon, that people who exer-
cise major authority in Government can do so only with the Sen-
ate’s blessing, as well as the President’s. The consequence is di-
vided Administration within each agency, with real power vested in
a shadow officer who answers basically to the President, not to the
agency head.

Ms. SANCHEZ. Mr. Strauss, you have hit your time. If you could
just conclude briefly.

Mr. STRAUSS. Okay.

So let me conclude, if I may, with a suggestion for you. It seems
to me that this is a simple affront to two of Congress’s responsibil-
ities: to confer organization and authority on elements of Govern-
ment by enacting statutes, and to approve in the Senate all ap-
pointments to high office. You couldn’t change it directly, that
would encounter a presidential veto, but maybe there are the do
not spend riders for appropriations measures that have been used
in the past that could be employed to keep the President from pay-
ing salary to persons who are doing work that you have not des-
ignated for those persons to do.

In my printed remarks, I also address the question of formal
rulemaking, and I would be happy to address that in question and
answers.

[The prepared statement of Mr. Strauss follows:]

PREPARED STATEMENT OF PETER L. STRAUSS

President Bush’s recent amendments to Executive Order 12866Thank you very
much for inviting me to testify before you today. I am a scholar of administrative
law, who has had the privilege of teaching that subject at Columbia Law School for
the past 36 years and who for two years in the 1970’s had the honor of serving as
the first General Counsel of the Nuclear Regulatory Commission. I was later Chair
of the ABA’s Section of Administrative Law and Regulatory Practice, a consultant
to the ABA’s Coordinating Committee on Regulatory Reform, and long-time chair of
the Section’s Rulemaking Committee. My 1984 analysis of agency relations with the
President won its annual prize for scholarship. I have continued since then to write
about separation of powers and, in particular, the President’s constitutional rela-
tionship to the agencies on which Congress has conferred regulatory authority. At-
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tached to this testimony is the current draft of my most recent writing on this sub-
ject, an essay to be published this summer by the George Washington Law Review
entitled “Overseer or ‘The Decider—The President in Administrative Law.” This
draft will have to be revised in light of the executive order you are hearing about
today, but its bottom line will not. Our Constitution is very clear, in my judgment,
in making the President an overseer of all the varied duties the Congress creates
for government agencies to perform. Yet our Constitution is equally clear in permit-
ting Congress to assign these duties to them and not to the President. He is not
“the decider,” but the overseer of decisions by others. When the President fails to
honor that admittedly subtle distinction, he fails in his constitutional responsibility
to “take Care that the Laws be faithfully executed.” The assignment of decisional
responsibility to others is a part of those laws to whose faithful execution he must
see.

Our subject is Executive Order 13422, 72 Fed. Reg. 2763 (January 23, 2007), that
amends the long standing Executive Order 12866, concerning regulatory planning
and review. Others here today may speak to those elements of the order that reach
guidance documents, another of its important elements, and that heighten the speci-
ficity of the analysis the order requires agencies to perform. I will leave those ele-
ments largely to them. Let me say only, as a long-time advocate of the proper use
of guidance to help the public deal with agency regulatory standards, that I find
the extension of the order to guidance documents possibly troubling only in its de-
tails. As a long-time supporter, as well, of the President’s constitutional authority
and wisdom in commanding regulatory analyses in connection with important
rulemakings, I find that heightened specificity troubling only insofar as it may be
administered to require agencies to decide matters on the basis of factors Congress
has not authorized them to consider.

In these remarks I want to address two other aspects of the order, that I find par-
ticularly troubling—first, enhancements to the existing provisions respecting the
regulatory planning office and officer that amended §4(c)(1) of E.O. 12866 by adding

Unless specifically authorized by the head of the agency, no rulemaking shall
commence nor be included on the Plan without the approval of the agency’s Reg-
ulatory Policy Officer,

and §6(a)(2) of EO 12866 by adding

Within 60 days of the date of this Executive order, each agency head shall des-
ignate one of the agency’s Presidential Appointees to be its Regulatory Policy Of-
ficer, advise OMB of such designation, and annually update OMB on the status
of this designation.

and second, an entirely new idea added to § 6(a)(1) of EO, requiring that

In consultation with OIRA, each agency may also consider whether to utilize for-
mal rulemaking procedures under 5 U.S.C. 556 and 557 for the resolution of
complex determinations.

Both additions threaten to disturb the difficult but necessary balance between
politicians and experts, between politics and law, that characterizes agency rule-
making. The first threatens a dramatic increase in presidential control over regu-
latory outcomes, to an extent Congress has not authorized and in my judgment
must authorize. The second threatens redeployment of a discredited, remarkably ex-
pensive rulemaking procedure that delivers substantial controls over the timing and
cost of rulemaking into the hands of private parties—notably, I fear, those whose
dangerous activities proposed regulations are intended to limit.

I. PRESIDENTIAL CONTROL OF RULEMAKING AGENDAS

When President Reagan elaborated the idea of a regulatory agenda in Executive
Order 12498,1 Christopher DeMuth, who had responsibilities for these issues in his
administration, characterized it as essentially an aid to the political heads of admin-
istrative agencies—requiring career staff to reveal their priorities and plans for rule-
making to agency leadership, just as the annual dollar budget process does, and con-
sequently injecting the agency’s political leadership into the picture before matters
got set in bureaucratic concrete. Seen in this way, the measure supported Congress’s
assignments of responsibility—it is, after all, on the agency’s political leadership
alone that Congress’s statutes confer the power to adopt rules. To judge by its own
actions in measures like the Regulatory Flexibility Act, Congress like the private
community was also attracted by the transparency and added opportunities for

1 A predecessor provision may be found in President Carter’s E.O. 12044.
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broad public participation early notice of rulemaking efforts would provide. Presi-
dent Clinton’s Executive Order 12866 continued and in some ways strengthened this
measure, requiring agencies to designate a regulatory policy officer who would co-
ordinate general issues under the Executive Order—in effect be the agency’s des-
ignated contact person for the OMB Office of Information and Regulatory Affairs
(OIRA). While there were hints that it might be used to effect presidential control
over agency policy choices, after years of paying fairly close attention to this ques-
tion in my scholarship and professional associations, I have never heard that that
had happened. On specific issues of importance to him, as Dean Elena Kagan of
Harvard has detailed, President Clinton through his domestic policy office—not
OIRA—would issue directives to particular agencies on particular issues of impor-
tance to his program. President Bush’s first head of OIRA, John Graham, initiated
a practice of occasional “prompt letters” publicly directing agency attention to mat-
ters that he concluded might warrant regulation. But a general centralization of ac-
tual control over regulatory agendas, so far as I could tell, was never effected. Until
this order.

President Bush’s order purports to confer authority on a junior officer in each
agency, whose identity must be coordinated with OIRA, to control the initiation of
agency rulemaking and, it seems to be intended, its continued processing within the
agency. I would have thought conferring this kind of authority Congress’s business,
not something the President is authorized to accomplish on his own say-so. And if
Congress were to ask my judgment about such a step I would call it unwise—as a
diffusion of political authority within the agency, that Congress generally entrusts
to the agency head. While legislation may permit the head to subdelegate some of
her authority to persons she trusts and will take responsibility for, it wisely has
rarely if ever permitted subdelegation of ultimate control over rulemaking, and it
certainly would be unwise to permit that to persons who are controlled by others
outside the agency. Congress as well as the President has political relationships
with the agency head. While the President has a formal capacity to discipline agen-
cy heads whose work displeases him, that capacity is sharply limited by the political
costs of doing so—including the necessity of securing senatorial confirmation of a
successor. As a well-connected friend of mine recently remarked,

I personally have watched two agency heads tell the President to pound sand—
they wouldn’t do what they were told and the President knew they had the po-
litical capital to win.

Junior officers, given their responsibilities in a process under close White House su-
pervision, knowing as “presidential appointees” that they can be dismissed at any
moment, and lacking both this political capital and much prospect that their dis-
missal would have, in itself, political costs for the White House, are not ever going
to be telling the President or OIRA to pound sand.

A number of gaps in the order make this problem, in my judgment, a lot worse.

o First, the Clinton executive order reinforced ordinary agency hierarchy by
providing in §6(a)(2) that the regulatory policy officer “shall report to the
agency head.” That language has been omitted. Now it is at least ambiguous
to whom the RPO reports. Anyone aware of the change—the agency head, for
example—will know that this mandatory relationship has been eliminated.

Second, the amended order now requires that the “policy officer” be a “presi-
dential appointee,” but it doesn’t tell us what kind of presidential appointee—
one who must also be confirmed by the Senate? One the President can name
without need for confirmation? Perhaps a non-career officer in SES, whose ap-
pointment occurs only after White House clearance and with a presidentially-
signed commission? If it is either of the latter, then the President has found
his way around the constraints the Constitution insists upon, that people who
exercise major authority in government can do so only with the Senate’s
blessing as well as his. Then it becomes obvious that the President has cre-
ated a divided administration within each agency, with real power vested in
a shadow officer who essentially answers only to him. As my friend also re-
marked, this would be “disastrous.”

First as a practical matter it takes regulatory power away from the head
of the agency where Congress has vested it. Second, it continues the po-
litical accretion of power in the bureaucracy of the White House, away
from public scrutiny. But, the worst part from my vantage point is that
it treats the agency as a conquered province—the career staff is explicitly
told it is distrusted and is not to make recommendations to the agency
head but to the White House’s political officers. That in turn destroys
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communication between the staff and the political level of the agency.
And, the agency is quite ineffective when that happens.

e Third, it is unclear to what extent the new controls extend to the independent
regulatory commissions. Section 4’s language, including the requirement that
“Unless specifically authorized by the head of the agency, no rulemaking shall
commence nor be included on the Plan without the approval of the agency’s
Regulatory Policy Officer,” is explicitly applicable to independent regulatory
commissions. Section 6, that defines the regulatory policy officer’s appoint-
ment, is not. As a legal requirement of agencies Congress has chosen to con-
stitute as independent regulatory commissions, this is truly extraordinary.

e The final gap I want to note for you, one of signal importance in my judg-
ment, concerns political access. Among the elements that have made the Ex-
ecutive Order regime acceptable to Congress, and I might add to much of the
academic community, are the commitments it contains to a professionalized,
unusually transparent and apolitical administration. Oral contacts with out-
side interests are limited to OIRA’s senate-confirmed Administrator or his
particular designee; agencies attend any meetings with outsiders; written
communications from outsiders are also logged; and all of this information is
publicly disclosed. My understanding is that Congress has properly insisted
on these elements of transparency, as a condition of its acceptance of this gen-
erally valuable regime. The OIRA website, within a generally closed White
House environment, has been a remarkable monument to the worth of this
insistence.2 The professional qualities, too, of OIRA’s staff, and the striking
qualities of its leadership over time, have offered reassurance. Notice that
none of these constraints are made applicable to the Regulatory Policy Officer
or his office.

So the President has attempted to do by executive order something that, in my
judgment, can only be done by statute. Moreover, in doing so he threatens excessive
politicization of agency rulemaking, the subversion of a public process by back-cor-
ridor arrangements, and compromising the lines of authority Congress has created.
These officers will, in practice, be answerable only to him, as is underscored by the
disappearance of “shall report to the agency head” from §6(a)(2). Their conversa-
tions with him, his lieutenants, and any political friends he may send their way will
be invisible to us.

You will likely hear from the other side that the President is, after all, our chief
executive, that our Constitution embodies the judgment that we should have a uni-
tary executive, and so even if the result were to convert agency judgments about
rulemaking into presidential judgments, that would only be accomplishing what the
Constitution commands. This is the subject of the writing I have attached to this
testimony. In my judgment it is not only an erroneous argument, but one dangerous
to our democracy. The President is commander in chief of the armed forces, but not
of domestic government. In domestic government, the Constitution is explicit that
Congress may create duties for Heads of Departments—that is, it is in the heads
of departments that duties lie, and the President’s prerogatives are only to consult
with them about their performance of those duties, and to replace them with senato-
rial approval when their performance of those duties of theirs persuades him that
he must do so. This allocation is terribly important to our preservation of the rule
of law in this country. The heads of departments the President appoints and the
Senate confirms must understand that their responsibility is to decide—after appro-
priate consultation to be sure—and not simply to obey. We cannot afford to see all
the power of government over the many elements of the national economy con-
centrated in one office.

2This is not the setting to explore the accounts I am beginning to hear of increasing, and in
my judgment, regrettable, politicization and transparency violations in OIRA functioning—for
example, deliberate holding back the clock on formal submission of agency proposals to OIRA,
so that negotiations and “adjustments” can be complete before the transparency provisions of
EO 12866 kick in. See United States General Accounting Office, Report to Congressional Re-
questers,”RULEMAKING, OMB’s Role in Reviews of Agencies’ Draft Rules and the Trans-
parency of Those Reviews” GAO-03-929, September 2003, pp. 47-48. When evidence of OIRA
changes has been available, it has been available to assist reviewing courts in determining
whether agencies have themselves reached the decisions statutes commit to their responsibility,
and done so only on consideration of the statutorily relevant factors. See Riverkeeper, Inc. v.
EPA, No. 04-6692—ag(L), 2007 U.S. App. LEXIS 1642 (2d Cir. Jan, 25, 2007), where the pub-
lished documents showed 58 “major” changes having been made “at the suggestion or rec-
ommendation” of OIRA at the proposal stage, and 95 “major” changes made “at the suggestion
or recommendation” of OIRA in the rule as finally promulgated.
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Professor Peter Shane, a highly respected scholar of the presidency and a former
lawyer in the Office of Legal Counsel, put the matter this way in a recent discussion
of President Bush’s use of signing statements, which I know is not our subject
today.

The Bush Administration has operated until recently in tandem—can there
be a three-part tandem?—with Republican Congresses and a Supreme Court
highly deferential to executive power. . . . It has not only insisted, in theory,
on a robust constitutional entitlement to operate free of legislative or judicial
accountability, but it has largely gotten away with this stance. And that suc-
cess—the Administration’s unusual capacity to resist answering to Congress
and the courts—has fed, in turn, its sense of principled entitlement, its theory
that the Constitution envisions a Presidency answerable, in large measure, to
no one.

Critics of the Administration have not infrequently charged that the Adminis-
tration’s unilateralism is antagonistic to the rule of law. After all, the ideal of
a “government of laws, not of men” seems conspicuously at odds with a Presi-
dent’s expansive claims of plenary authority. But no sane President claims to
be above the law and, indeed, President Bush takes pains repeatedly to defend
his controversial actions as legal, including the widespread warrantless elec-
tronic surveillance of Americans, the incarceration of U.S. citizens as enemy
combatants, and the intense interrogation of detainees in Iraq and Afghanistan.
I doubt that President Bush thinks himself antagonistic to the rule of law; he
just has a different idea of what the rule of law consists of. But what the Ad-
ministration seems to believe in is a version of the “rule of law” as formalism.
It is the rule of law reduced to “law as rules.” Under the Bush Administration’s
conception of the rule of law, Americans enjoy a “government of laws” so long
as executive officials can point to some formal source of legal authority for their
acts, even if no institution outside the executive is entitled to test the consist-
ency of those acts with the source of legal authority cited. . . .

The Bush signing statements, like the doctrines they advocate, are a rebuke
to the idea of the rule of law as norms or process. They are a testament to the
rule of law as law by rules, preferably rules of the President’s own imagination.

This executive order is cut from the same cloth.

What might Congress do about this? This looks like a simple affront to two of
Congress’s responsibilities—to confer organization and authority on elements of gov-
ernment by enacting statutes, and to approve (in the Senate) all appointments to
high office (thus creating one of the Constitution’s many checks on unilateral au-
thority in any branch). Change here, though, would likely encounter a presidential
veto. Can you find a way to avoid that? There remains the power of the purse. While
the use of “do not spend” riders in appropriations measures has often been criti-
cized, perhaps this is a setting in which such a rider would be appropriate, attached
to a budget the President will find himself compelled to sign. Why should Congress
tolerate the expenditure of government funds to pay the salary of one whose powers
it has not authorized, and whose functioning can prove destructive of the public in-
stitutions it has worked to create?

II. OUTSIDER CONTROL OF RULEMAKING

I can be much briefer in addressing the provision of the executive order that in-
vites agencies to “consider whether to utilize formal rulemaking procedures under
5 U.S.C. 556 and 557 for the resolution of complex determinations,” “in consultation
with OIRA.” This is permissively worded, but one must wonder how permissive its
implementation will be. And the point to note is that the difference between “formal
rulemaking procedures under 5 U.S.C. 556 and 557" and the notice-and-comment
procedures agencies generally employ, is that the former put rulemaking under the
procedural control of an administrative law judge, a person trained in trials not pol-
icy-setting, and confer on participants in the rulemaking the kinds of rights parties
to trials have—rights to put on witnesses, engage in cross-examination, and in other
ways slow rulemaking down and add to its internal costs. It is, simply, the delivery
of the henhouse to the foxes.

Experience with on-the-record rulemaking led to its virtual abandonment decades
ago, and for good reason. Those familiar with the process have recognized for 40+
years that it is simply too clumsy to work except in very isolated instances. In its
1973 judgment in U.S. v. Florida East Coast Rwy, 410 U.S. 224, the Supreme Court
essentially ruled that agencies did not need to use it in the absence of the clearest
of statutory instructions. Congress hasn’t been giving those instructions, and agen-
cies haven’t been using that process ever since, and for good reason. Experience has
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taught us that the use of formal rulemaking is cumbersome and out of all proportion
to its benefits because trial-type hearings are poorly suited for determinations that
turn on policy judgments, and too subject to unwarranted extension and complica-
tion by the participant parties. Why, then, revive it now? Just to help one’s friends
slow things down—throw a good dose of sand into the gears of rulemaking?

Thank you for the opportunity to address you today. I would be happy to answer
any questions you might have.

Ms. SANCHEZ. Thank you, Professor Strauss.

I want to thank all of the panelists for testifying today, and I
want to remind you that your full written statements will be placed
into the record.

We are now going to proceed with questions under the 5-minute
rule, and I will begin by recognizing myself for 5 minutes.

Mr. Aitken, you noted that Executive Order 13422 encourages
rulemaking agencies to consider using the Administrative Proce-
dure Act’s formal rather than informal rulemaking procedures for
the agency’s resolution of complex determinations. Why do you
think that that encouragement is necessary?

Mr. AITKEN. Thank you for your question.

The reason that that provision is in the Executive Order is sim-
ply to remind agencies that under the Administrative Procedure
Act, they have a tool in their tool belt that they can use to resolve
complex determinations. As I mentioned in my prepared testimony,
that provision has been in the Administrative Procedure Act for
decades. Agencies have been able to use that authority for decades,
and the Executive Order simply reminds the agencies of this au-
thority and encourages them to consider it.

Ms. SANCHEZ. But is there any evidence to the contrary that they
don’t use the formal rulemaking procedures when appropriate and
necessary?

Mr. AITKEN. I don’t think the Executive Order is premised on a
view that agencies were using it insufficiently; it simply reminds
agencies that there is a provision in the APA that is available for
their use if they believe it is appropriate.

Ms. SANCHEZ. Okay, thank you.

Professor Katzen, what do you believe Congress should do about
this Executive Order? Congress, as Professor Strauss suggested,
could put a rider on OMB’s or an agency’s appropriation prohib-
iting the implementation of the Order, or is there something else
that Congress can do?

Ms. KATZEN. As an alum of OMB, I am always somewhat nerv-
ous about talking about riders on spending bills.

I think, first and foremost, you have done the right thing by call-
ing a hearing. Oversight by Congress is incredibly important and
has not been in vogue for the last several years. Knowing that you
will be held accountable and asked why is this section in there,
what does that section do, what is the problem, has a very salutary
effect. I also believe that Dr. Copeland has put his finger on some-
thing with respect to the appointments power and Senate confirma-
tion. I personally believe that if you are going to hold the position
of regulatory policy officer as it is described in here and not be re-
porting directly to the head of the agency, which was the way we
had structured the job, then it would be appropriate for the Senate
to inquire as to both the competence and the temperament and per-
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haps the regulatory philosophy of the person who would hold that
job. And so I would use the power of appointment.

Authorizing Committees could also do legislative work. As I said,
these are the agencies. These are not free agents. They do what
Congress has told them to do, and if Congress says that a factor
is to be—is irrelevant or not to be considered, the agencies will fol-
low and the Executive Order as originally structured said “subject
to existing law,” that means subject to what you all say. So I would
use those routes.

Ms. SANCHEZ. I appreciate your answer.

Mr. Noe, will Executive Order 13422, as asserted by New York
Times columnist Paul Krugman, “make it easier for political ap-
pointees to overrule the professionals, tailoring Government regula-
tions to suit the interests of companies,” and if not, please explain.

Mr. NOE. Madame Chair, I think the answer is no because I
think that the changes that are made, for example, to the provi-
sions on regulatory policy officer are insignificant, other than cre-
ating greater, not less, political accountability.

This position was created by the Clinton Order. There was no
constraint on who could serve as a regulatory policy officer. You
could have had someone who was non-accountable to the Congress
serve in that position. Under the change, the benefit for Congress
will be that person will serve in a congressionally created position
that is typically subject to Senate confirmation, and typically en-
gages with the Congress in oversight. So I think as far as oversight
committees go, this Executive Order is good news.

Ms. SANCHEZ. Professor Katzen, I notice that you did not seem
to agree. Could you just briefly respond to that?

Ms. KaTZEN. Under the Clinton Order, the regulatory policy offi-
cer had to report directly to the agency head. That was the ac-
countability within the agency.

Ms. SANCHEZ. Okay, thank you.

I would now like to recognize the Ranking Member of my Sub-
committee, Mr. Cannon, for 5 minutes.

Mr. CANNON. I think we have identified the problem, and it is
not you, Ms. Katzen, it is the mic—the button. We are going to
have to get that fixed.

It has been very interesting hearing, a little more animated than
I would have guessed at the outset. We have Dr. Copeland, who is
very jealous of Congress’s prerogatives and his comments were di-
rected that we have two people that have the view that Govern-
ment and bureaucracy has a tendency to perpetuate itself and
sometimes perpetuate stupidity. We have two people, Professor
Katzen and Professor Strauss, who believe that bureaucracy should
be a counterweight to the role of the President. And of course, that
is, at least in this given presidency, you have some conflict with the
stayed problems that this Administration has decided exist within
the regulatory context. I personally served in an agency. I had 100
lawyers who worked for me. We developed regulations and I have
the greatest respect for civil servants. The problem is civil servants
are part of bureaucracy, and bureaucracies don’t change very
quickly.

So what we are dealing with here, it seems to me at a higher
level, is how we deal with a world that has changed radically
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around us and has resulted in a proliferation of Government law
in the context where we don’t have—we, that is, Congress, does not
have the kind of controls that these—Professor Katzen and Pro-
fessor Strauss and Dr. Copeland are insisting are important here.

Let me just—one example that I had, a political friend came in
and told me that I should take the Code of Federal Regulations
into my next meeting. I said, do you know how tall that is? And
then he raised his arm about six feet high, and I said when was
the last time you saw the Code of Federal Regulations? I brought
him down here and showed him our library—Majority’s library.
Our library, I guess, but in their side. He was dumbfounded. He
was absolutely dumbfounded because—I don’t know what it is, but
my guess is that if you stack the Code of Federal Regulations up
it would be about 25 or 30 feet, far more than what he had antici-
pated, and that doesn’t include the guidance documents and the in-
formal guidance which never gets in a document. What we have
here is a Government that has vastly insinuated itself in the fabric
of American life. And Professor Strauss, you mentioned that we are
dealing with dangerous people who we have to control. Granted,
there are people who will take advantage. We need sometimes to
have some control, especially—well, there are some things we need
to control and probably some things that we just interfere with and
cause pain and suffering by trying to control.

And so what I would hope—we have worked together over a long
period of time, many of us, on the APA. Many of these issues are
going to be—are issues that we need to look at from the very high-
est level. In other words, there are differences that are very appar-
ent in this discussion and I think those are legitimate differences,
but we need to take a look at how we actually govern ourselves and
look back at the APA to get some guidance.

We need to come up with a thoughtful bipartisan new approach
to the APA that will allow us to deal with this much more complex
world that we are engaged in, because really what we are talking
about here—I mean, for people who don’t understand this discus-
sion, we are not talking about regulations. We are not talking
about law. We are not talking about that law which is passed by
Congress and signed by the President. We are talking about guid-
ance when a company or a person has a problem understanding
what a regulation means in his evolving business environment or
other environment in his life, and he says tell me what this means.
And that answer can come from a bureaucrat in a regional office
who may not want to be bothered, or it can come through a process
that evolves into a directive that has profound influence. And in
the world today with oil at 70, 80, 90, maybe at some point in the
future $100 a barrel, that drives issues and creativity and that is
just one of the many things that are happening in our society.
Communication has evolved rapidly. That drives innovation and we
find ourselves regulating in a context of a presumed danger, when
at the same time we have great opportunities for a better society.

And so I am—I actually very rarely do this. I have lectured and
I apologize, but what I hope comes out of this discussion is that in-
stead of blaming this President—and by the way, Professor Katzen
and Professor Strauss, your comments were well-taken and I ap-
preciate them, and you have educated me on the subject. But this
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seems to be a canard. It seems to be off the track of what we need
to do as a Committee, and Dr. Copeland, from your perspective, we
need—and others in the audience, we need to deal with a world
that is different, entirely different from the world that we inherited
10 or 20 or 45 years ago, 44 years ago when we passed the APA
the first time——

Ms. SANCHEZ. The gentleman’s time has expired.

Mr. CANNON. I thank the gentlelady for indulging me, and yield
back.

Ms. SANCHEZ. Thank you.

The gentleman from Michigan is recognized.

Mr. CoNYERS. I thank the gentlelady and Chair.

The gentleman from Utah can tell the witnesses that he doesn’t
lecture very often, but you know, we are on the Committee, Chris.
We know a lot better than that. And we enjoy your criticisms and
comments.

I would ask unanimous consent to place into the record Paul
Krugman’s “New York Times” column of February 5, 2007.

Ms. SANCHEZ. Without objection, so ordered.

[The information referred to follows:]
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Mr. CONYERS. And I hate to read the last two sentences, because
we may get another lecture before this hearing is over.

“What’s truly amazing is how far back we’ve slid in such a short
time. The modern civil service system dates back more than a cen-
tury; in just six years the Bush administration has managed to
undo many of that system’s achievements. And the Administration
still has two years to go.”

You know, this brings in the notion of conservatism, contracting,
and I need some guidance from some of our witnesses. We have got
the appropriations process, passing laws, confirmation proceedings,
and any succeeding President can revoke any Executive Order that
he or she chooses. Those aren’t a very tasty set of options to me.
What do you think, Professor Strauss? Is there—it seems like we
are something like in the position of trying to get out of Iraq. We
don’t want to cut off the funds. We are—we want to pass non-bind-
ing resolutions. We want to voice our opposition.

Mr. STRAUSS. I find a lot of merit in that analogy, unhappily. I
think you are stuck. I mean, if you were to take the position which,
in my judgment, is the right position, that authorizing someone in
Government to act with the force of law, which is what this Execu-
tive Order does for the regulatory policy officer, is something that
only Congress can do and the President can not do. You are not in
the position of being able to undo that by a simple statute unless
you can get it past a presidential veto, which as I read the news-
papers, my guess is you can not. So then you are left with a series
of unpalatable other alternatives. I don’t, myself, like appropria-
{,)ions riders at all. I think they have been misused in the past,

ut

Mr. CONYERS. I don’t even think we can sue in court, unless it
is a constitutional issue.

Mr. STrRAUSS. I don’t know how.

Mr. ConYERS. How did you find this subject matter to start the
hearing off on administrative law? I mean, this is more difficult
than most of the other issues that we handle. I am wondering—
perhaps a very detailed examination of this is going to make it
clear to the public. I mean, this may be another case for public sen-
timent to kick in, because most people of course haven’t the va-
guest idea that this has occurred.

Mr. STRAUSS. Newspaper reporters tend to describe stories about
process, as one did to me in the work-up of this occasion, as three
bowlers. That is to say, the reader’s face will predictably plop in
the oatmeal three times before they finish the story. I don’t know
that it will be easy to make it into

Mr. CoNYERS. Dr. Copeland, what is your diagnosis here?

Mr. COPELAND. I would refer to a document that was prepared
by a colleague of mine at CRS, TJ Halstead, on Executive Orders,
and he mentions previous instances where Congress has revoked
them, most recently Executive Order 12806, where Congress re-
voked an Order by President George H.W. Bush to establish a
human fetal tissue bank for research purposes. To effectuate this
repeal, Congress simply directed that “The provisions of Executive
Order 12806 shall not have any legal effect.” While this seems to
be the most recent action, there have been numerous similarly re-
voked Executive Orders.
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So there is precedent for Congress revoking Executive Orders.

Ms. SANCHEZ. The time of the gentleman has expired.

Mr. CoNYERS. Thank you.

Ms. SANCHEZ. Thank you.

I now recognize the gentleman from Georgia, Mr. Johnson, for 5
minutes.

Mr. JOHNSON. Thank you. I have got some questions, Mr. Noe.

You were quoted in the Washington Post as saying that the con-
troversy about this new Executive Order is “a tempest in a teapot.”
Given that the Order appears to create a cadre of presidentially ap-
pointed regulatory police officers who no longer report to the agen-
cy heads who designate them, how can this be considered a “tem-
pest in a teapot”? Isn’t it more serious than that, more fundamen-
tally earth-shaking than that?

Mr. NOE. Thank you for your question, Congressman.

The reason I would call it a “tempest in a teapot” is because I
think a lot of the concerns that were raised in the initial press re-
ports were not based on a reading of the actual language of the
Order, or an understanding of what was already in the existing Ex-
ecutive Order that President Clinton issued. It was not based on
an understanding that these regulatory policy officers were not cre-
atedd by President Bush, they were created by President Clinton,
and——

Mr. JOHNSON. But this is a fundamental reordering of this Exec-
utive Order, is it not?

Mr. NoOE. Well, sir, I think that the main change in that part of
the Order is to say a regulatory policy officer, who admittedly was
appointed by the agency head under the old Order, now actually
had to be in a congressionally created position which is going to be
more accountable politically and more accountable to congressional
oversight, I would submit, than what was previously undefined.
And that is what I mean when I say I think that there has been
a lot of misunderstanding about these provisions, that when they
are actually read closely I don’t think there is less political account-
ability. I don’t there is anything new or radical. I actually think
this could be used to provide greater accountability to the Con-
gress, and I respect the importance of that, having worked in Con-
gress as a staffer for 7 years.

Mr. JoHNSON. Well, you were also quoted as saying that the Ex-
ecutive Order promotes better informed and more accountable reg-
ulatory decisions. Can you explain that a little more?

Mr. NOE. Yes, sir.

I think it is a real improvement over President Clinton’s Order
to include guidance documents within the interagency review proc-
ess, because I have seen many instances where businesses, small
businesses especially where people can not keep up with these
things, schools, farmers are hurt or affected by these things and
they don’t have any idea that they are coming at them. They have
no idea of how to access them. And I could tell you, just having
heard a number of stories about this, that I think it is very impor-
tant that that very important component of regulation is brought
within the interagency review process. I think that is a big im-
provement.

Mr. JOHNSON. Professor Katzen, what is your response?
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Ms. KATZEN. Well, I find it ironic that on one hand they say it
is not doing anything, and on the other hand they say it is doing
something. I really don’t think they can have it both ways.

On the guidance documents, they do not have the force and effect
of law, but they do have an influence, and I am interested in the
fact that in Mr. Aitken’s testimony he keeps referring back to the
FDA guidance process. That process had Congress intimately in-
volved. It was Congress that authorized the FDA to

Mr. JOHNSON. By the way, Mr. Noe was here before you came in
and he made sure to change that microphone.

Ms. KATZEN. I am not paranoid, it just doesn’t work.

But Congress was the one that authorized the FDA to issue these
guidance documents. Congress was the one that called for public
participation. So if you are using the FDA guidance documents as
a model, then Congress needs to be involved. Incidentally, Congress
did not authorize OMB to review those FDA guidelines that it au-
thorized. What has been done here is like cherry picking, where
they take what they like and they add to it what they really like,
and they now have got a different kind of an animal.

The bottom line is that Congress has to act. Congress has to be-
come involved, and I think that whether it is looking at the APA
generally or looking at the provisions of how the Executive Order
is being implemented, Congress has a constitutional obligation and
a constitutional role to play, and I encourage you to do it.

Mr. JOHNSON. Professor Strauss, in your testimony

Ms. SANCHEZ. The time of the gentleman has expired.

Mr. JOHNSON. All right, thank you.

Ms. SANCHEZ. It is now my pleasure to recognize the gentleman
from Massachusetts, Mr. Delahunt, for 5 minutes.

Mr. DELAHUNT. Thank you, Madame Chair. It is very reassuring
to serve on this Committee under your leadership.

Professor Katzen, it is good to see you once more.

You know, I look at this in a larger sense. We have had an Ad-
ministration that has spoken time and time again about this con-
cept of—I think the term is unitary Executive power, which I view
as a continuing encroachment on legislative authority. I see this
just as another piece of that. Is that a comment that you would like
to respond to, Professor Strauss?

Mr. STRAUSS. I think you heard that from Professor Katzen as
well. There has been

Mr. DELAHUNT. I came too late for her testimony.

Mr. STRAUSS. There has been a clear acceleration, and to be fair
about it, this is a process that began with President Nixon, and
since his Administration, President after President has done more
and more to bring the bureaucracy within the political influence
over the White House. I think what Mr. Cannon had to say in his
statement has an awful lot of merit to it.

The question for me is when you cross the line, you have some
wish to have not only politics, but also expertise, and when what
one sees is just politics, one gets——

Mr. DELAHUNT. Well, I think maybe, you know, the Ranking
Member and I would agree on some of this. I think this is an insti-
tutional—this is institutional combat, if you will. And I think we
have got to be prepared to go to war. Enough is enough, and with-
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out even getting into the merits of this particular Executive Order,
because I think it is a statement as to whether this institution, the
first branch of Government, has the capacity to retain its constitu-
tional authority. And I would hope that, given the leadership of
Congresswoman Sanchez, that there might exist the possibility of
a discussion with the Executive Branch to determine what modi-
fications ought to occur from the perspective of Congress as to this
Executive Order, and if that just simply is not feasible, if it is not
welcome by the Administration, then we ought seriously consider
legislative action rescinding the Order.

Mr. CANNON. Would the gentleman——

Mr. DELAHUNT. I yield to my friend from Utah.

Mr. CANNON. Thank you. You know, we live in a very political
world and we just lost on the Republican side and were much chas-
tened.

But let me just remind the gentleman that when you suggest we
go to war over this issue that America has changed profoundly. Be-
fore President Reagan, at the beginning of his Administration, the
vast majority, over 60 percent of all people were employed by large
corporations of over 5,000 employees. Today, the vast majority are
employed by small companies. So what we are doing here, and
what I hope this Committee will do over the long term, is create
a context where Americans can thrive, and in this battle, we need
to remember that this is not us against the President, although Dr.
Copeland, as you are aware, I am keenly concerned with the pre-
rogative

Mr. DELAHUNT. Reclaiming my time.

I am not in disagreement and I clearly am sympathetic to, you
know, the small business owner. I think Members of Congress are.
That is not the issue here.

The issue is whether this is appropriately within the prerogative
of Congress pursuant to our constitutional authority, and if it is,
I think that we can demonstrate as much sympathy and support
for the small business community. This, to me, is a constitutional
issue. It has got nothing to do with the merits of a particular Exec-
utive Order. I mean, I am concerned. I mean, the—what was the
book, the Imperial City. I mean, we had political appointees there
that were running the Stock Exchange who didn’t have a degree in
economics. You know, is there—I haven’t really—I will acknowl-
edge that I haven’t read the Executive Order, but the idea of some
sort of confirmation process by the Senate just to assure Members
of Congress that we are getting people who have an expertise and
are not just simply political appointees like we see. We have seen
them in Iraq, we saw them in the aftermath of Katrina, and there
was much to be revealed.

I don’t mean to just beat up on the Bush administration, but
they are handy right now.

Ms. SANCHEZ. The time of the gentleman has expired.

I would like to thank again all the witnesses for their testimony.
Members may have additional written questions for our witnesses
which we will forward to you and ask that you answer as promptly
as you can so that they can be made part of the record.

Without objection, the hearing record——

Mr. DELAHUNT. Madame Chair?
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Ms. SANCHEZ. The gentleman is recognized.

Mr. DELAHUNT. If I could ask for unanimous consent for an addi-
tional minute.

Ms. SANCHEZ. The gentleman

Mr. DELAHUNT. I would like to congratulate the Chair for con-
ducting her first hearing. You did it with your customary aplomb
and professionalism, and I know I speak for Mr. Cannon. We all
look forward to working with you.

Ms. SANCHEZ. Thank you.

As I was saying before I was so pleasantly interrupted, we will
be submitting additional questions in writing. We ask that you re-
spond to those questions so that they can be—as quickly as you can
so that they can be made part of the record.

Without objection, the hearing record will remain open until the
close of business on Friday for the submission of additional mate-
rials.

[The material in the following list was submitted by the Minority
for inclusion in the hearing record. The material is not reprinted
in this hearing but is on file at the Subcommittee. The information
referred to is as follows:]

LIST OF MATERIAL SUBMITTED BY THE MINORITY FOR INCLUSION
IN THE HEARING RECORD

. Food and Drug Administration Modernization Act of 1997, 21 U.S.C. §371(h)

. “Food and Drug Administration Modernization and Accountability Act of 1997,”

S. Rep. 105-43, at 26 (1997)

Executive Order No. 13422, 72 Fed. Reg. 2763 et seq. (Jan. 23, 2007)

Executive Order No. 12866, 58 Fed. Reg. 51,735-44 (Oct. 4, 1993)

. Executive Order No. 13258, 67 Fed. Reg. 9,385-86 (Feb. 28, 2002)

Redline-strikeout version of E.O. 12866 as amended by E.O. 13422

U.S. Office of Management and Budget Bulletin No. 07-07, “Final Bulletin for

Agency Good Guidance Practices,” 72 Fed. Reg. 3,432—40 (Jan. 25, 2007)

U.S. Office of Management and Budget, “Proposed Bulletin for Good Guidance

Practices,” 70 Fed. Reg. 71866 et seq. (Nov. 30, 2005)

. U.S. Office of Management and Budget Circular A-4, “Regulatory Analysis,”
(Sept. 17, 2003)

. U.S. Office of Management and Budget, “Stimulating Smarter Regulation: 2002
Report to Congress on the Costs and Benefits of Federal Regulation,” (2002)

. U.S. Office of Management and Budget, “Draft 2002 Report to Congress on the
Costs and Benefits of Federal Regulation,” 69 Fed. Reg. 15014 et seq. (March
28, 2002)

12. U.S. Office of Management and Budget Memorandum, “Economic Analysis of

Federal Regulations under Executive Order No. 12866,” (Jan. 11, 1996)

13. U.S. Office of Management and Budget, M-00-08, “Guidelines to Standardize
Measures of Costs and Benefits and the Format of Accounting Statements,”
(March 22, 2000)

14. Regulatory Program of the United States (April 1, 1990 March 31, 1991), at pp.
653-54

15. Appalachian Power Co. v. EPA, 208 F.3d 1015, 1019 (D.C. Cir. 2000)

16. Robert A. Anthony, “Interpretive Rules, Policy Statements, Guidances, Manuals
and the Like—Should Federal Agencies Use Them to Bind the Public?” 41 Duke
L.J. 1311 (1992)

17. Robert A. Anthony, “‘Interpretive’ Rules, ‘Legislative’ Rules and ‘Spurious’

Rules: Lifting the Smog,” 8 Admin. L.J. (Spring 1994).
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Ms. SANCHEZ. I thank everyone again for their time and pa-
tience, and without objection, the hearing of the Subcommittee on
Commercial and Administrative Law is adjourned.

[Whereupon, at 3:30 p.m., the Subcommittee was adjourned.]
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PoOST-HEARING QUESTIONS AND RESPONSES FOR STEVEN D. AITKEN, ACTING ADMINIS-
TRATOR, OFFICE OF INFORMATION AND REGULATORY AFFAIRS, OFFICE OF MANAGE-
MENT AND BUDGET

Response of March 26, 2007 (hearing of February 23, 2007)

QUESTIONS FROM SUBCOMMITTEE CHAIR LINDA SANCHEZ
FOR STEVEN AITKEN, ACTING ADMINISTRATOR, OMB OIRA

1. Please explain how Executive Order 13422 was developed.
Who originated the idea to make these changes to Executive Order 128667
How were the changes agreed upon?

Were regulatory agencies consulted as part of this process? If so, please
describe.

A: The Executive Branch has a well-established, long-standing process for the internal-
Executive Branch coordination (review and comment) and submission to the White
House of draft Executive Orders for the President’s consideration. This process is
conducted under Executive Order No. 11030, as amended. This process was followed in
the development of Executive Order 13422.

Regulatory agencies were consulted as part of the process. The coordination and
submission of proposed Executive Orders to the White House involves discussions within
and between Executive Branch agencies and offices that are of a predecisional and
deliberative nature. The effectiveness of the executive order process depends on
maintaining the confidentiality of these predecisional, deliberative discussions and
materials. In order to preserve this confidentiality, [ cannot indicate who suggested
particular changes, or who was consulted during the process, or what those consultations
consisted of.

‘Why were these revisions to Executive Order 12866 deemed to be necessary
at this time?

A: The primary purpose for the issuance of Executive Order 13422 was to amend
Executive Order 12866 in order to establish an interagency review process for significant
guidance documents, which would serve as a complement to OMB’s issuance of the Final
Bulletin on Agency Good Guidance Practices. As I indicated in my testimony, the
Bulletin and Executive Order are aimed at ensuring that significant agency guidance
documents are developed through procedures that ensure quality, transparency, public
participation, coordination, and accountability.

As it was the case that Executive Order 12866 was being amended to establish the
interagency review process for significant guidance documents, this provided an
opportunity to make additional (non-guidance) amendments to Executive Order 12866
that reflect good-government practices.
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Was any explanation for Executive Order 13422 provided at the time it was
issued?

A: When the Executive Order and Bulletin were issued, the Office of Management and
Budget briefed the press and congressional offices.

2. Executive Order 13422 requires agencies’ regulatory policy officers to be
presidential appointees. The executive order requires each “agency head” to
“designate” one of the agency’s “presidential appointees” to be the agency's
regulatory policy officer.

Why was this change made?

A: As background. many of the Regulatory Policy Officers had already been Presidential
appointees (and most if not all of these Presidential appointees held Senate-confirmed
positions). The chief advantage of having a Presidential appointee serve as the
Regulatory Policy Officer is that it ensures accountability with respect to this role.

In the context, what does “agency head” mean? In cabinet departments, is
it the secretary or the agency head within the department (¢.g., the FAA
within DOT)?

A: The agency head is the official who is the head of the agency. In a Cabinet
Department, the agency head is the head of the department.

What does “presidential appointecs” mean? For example, does it refer
only to positions that are subject to Senate confirmation? Could the term
also include noncareer Senior Executive Service employees who are
appointed by the agency head after approval by the White House?

A: The agency head may designate the agency's Regulatory Policy Officer from among
those agency positions whose appointment is vested by law in the President. Congress
may establish in statute Presidential appointces who are not Senate-confirmed, but as the
Congressional Research Service explained in its report of February 5, 2007, “most major
regulatory departments and agencies have few (and in some cases, no) presidential
appointees who are not Senate confirmed” (p.7). Such "political appointees” as non-
career SES employees and Schedule C employees are appointed by the agency head, not
by the President, and thus they are not Presidential appointees and may not be designated
as the agency's Regulatory Policy Officer.
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How much latitude will agency heads have in the designation of these
officials?

A: Executive Order 13422 places no restrictions on an agency head’s discretion in
choosing which Presidential appointee within the agency to designate as the agency’s
Regulatory Policy Officer.

Executive Order 13422 deleted the sentence in Executive Order 12866
specifying that regulatory policy officers “shall report to the agency head.”
If not the agency head, to whom must these officers now report?

A: The inference — that deletion of the “report to the agency head” phrase means that the
Regulatory Policy Officer will no longer reports to the agency head — is incorrect. The
deletion of this language does not change the fact that the Regulatory Policy Officer
reports to the agency head. As before, the agency head continues to be the official who
designates which official shall serve as the agency's Regulatory Policy Officer, and that
designated official will continue to report to the agency head in performing this role, just
as that official reports to the agency head in performing his or her other responsibilities.

Please identify who are the current regulatory policy officers in the
agencies. Also, please indicate whether these officers are already political
appointees?

A: Below are the Regulatory Policy Officer designations that OIRA has received as of
Friday, March 23, 2007, pursuant to and in accordance with Executive Order 13422 (as
noted below, all but one of the designated officials are Presidentially-appointed, Senate-
confirmed (PAS) positions). We are awaiting additional designations.

Department of Agriculture: General Counsel (PAS)

Department of Commerce: General Counsel (PAS)

Department of Education: General Counsel (PAS)

Department of Energy: General Counsel (PAS)

Department of Health and Human Services: Deputy Secretary (PAS)
Department of Homeland Security: General Counsel (PAS)

Department of Housing and Urban Development: General Counsel (PAS)
Department of the Interior: Deputy Secrctary (PAS)

Department of Justice: Assistant Attorney General, Office of Legal Policy (PAS)
Department of Labor: Assistant Secretary for Policy (PAS)

Department of State: Assistant Secretary for Administration (PAS)

Department of Transportation: General Counsel (PAS)

Department of the Treasury: General Counsel (PAS)

Department of Veterans Affairs: Deputy Secretary (PAS)

Environmental Protection Agency: Deputy Administrator (PAS)

Access Board: Chair (PA)

Office of Federal Housing Enterprise Oversight: Director (PAS)

National Archives and Records Administration: Archivist of United States (PAS)
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Social Security Administration: Commissioner (PAS)

When Executive Order 13422 was issued, we did not have an up-to-date listing of the
Regulatory Policy Officers. However, included among the Regulatory Policy Officers at
that time were the following (all of whom continue to be the Regulatory Policy Officers
at their agencies):

Department of Commerce: General Counsel (PAS)

Department of Health and Human Services: Deputy Secretary (PAS)
Department of Homeland Security: General Counsel (PAS)

Department of Justice: Assistant Attorney General, Office of Legal Policy (PAS)
Department of Transportation: General Counsel (PAS)

Given that Executive Order 13422 substantively expands the authority of
these officers to control regulatory planning and output, should these
officials be subject to a new Senate confirmation — even if they had
previously been confirmed for another position?

A: T am not sure that I would say that Executive Order 13422 “substantively expands the
authority of [the Regulatory Policy Officers] to control regulatory planning and output.”
In any event, the designation of officials as Regulatory Policy Officers pursuant to
Executive Order 12866, as amended, does not require that these officials (in the case of
PAS officials) be subject to a new Senate confirmation. PAS officials periodically are
assigned additional responsibilities, either through statute, executive order, or otherwise,
and my understanding is that the assignment of these additional responsibilities does not
require that the officials be subject to a new Senate confirmation.

3. In your testimony, you note that “in most if not all cases, an agency’s
commencement of a rulemaking will be authorized or approved by an agency
official who is subject to Senate confirmation.”

Will all current policy officers who are presidential appointees be allowed
to continue in those positions, or will some of them be replaced?

A: As noted above, it is within the agency head’s discretion to select the agency’s
Regulatory Policy Officer from among the Presidential appointees within the agency. As
noted above, a number of the Regulatory Policy Officers that have been designated
pursuant to Executive Order 13422 were already the Regulatory Policy Officers for their
agencies.

Will presidential appointees who are not Senate confirmed be allowed to
be regulatory policy officers?

A: Yes. The amendment made by Executive Order 13422 provides that the Regulatory
Policy Officer must be a Presidential appointee. In relatively infrequent instances,
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Congress has established in statute positions that are subject to Presidential appointment
but not Senate confirmation (PA positions). But many Cabinet Departments have no PA
positions, and have only Presidentially-appointed, Senate-confirmed positions (PAS),
available for designation as the Regulatory Policy Officer.

4. Executive Order 12866, as originally issued, provided that a regulatory
officer’s duties were limited (e.g., “be involved” and “foster the development”
of rules). Executive Order 13422 now provides that “[u]nless specifically
authorized by the head of the agency, no rulemaking shall commence nor be
included on the Plan without the approval of the agency’s Regulatory Policy
Officel[r}....”

Why were the powers of regulatory policy officers so significantly
enhanced?

A: I am not sure that 1 would say that Executive Order 13422 “significantly enhanced”
the “powers” of the Regulatory Palicy Officers. In any event, with respect to the
inclusion of a rulemaking in the Regulatory Plan, Executive Order 12866 had previously
provided that the Plan had to be “personally approved by the agency head.” The
amendment made by Executive Order 13422 enables the agency head to rely on the
agency’s Regulatory Policy Officer to approve the Plan. With respect to the
commencement of a rulemaking, the requirement that the Regulatory Policy Officer
approve its commencement — unless the agency head decides to authorize the
rulemaking’s commencement — ensures accountability.

Pursuant to Executive Order 13422, may a regulatory policy officer
prevent a proposed rule or final rule from being published in the Federal
Register?

A: Executive Order 13422 does not address the publication of a proposed rule or final
rule in the Federal Register. In addition, with respect to a rulemaking’s commencement
or inclusion in the Regulatory Plan, the amendment made by Executive Order 13422
makes clear that the agency head may authorize its commencement or its inclusion.

I also should note that the senior agency officials who are designated as Regulatory
Policy Officers are likely to have additional authority at their agencies, beyond those set
forth in Executive Order 13422.
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S. Executive Order 13422 amends that part of Executive Order 12866 (requiring
independent regulatory agencies to have regulatory plans) to now require the
“regulatory policy office[r]” to approve items in the plan and the
commencement of all rulemaking.

Does Executive Order 13422 require independent regulatory agencies to
have presidential appointees as regulatory policy officers?

A: Agencies that are “independent regulatory agencies” under the Paperwork Reduction
Act have not previously been required to have a Regulatory Policy Officer under
Executive Order 12866, and the amendments made by Executive Order 13422 do not
change this situation. The head of an “independent regulatory agency” may, but is not
required to, designate a Regulatory Policy Officer.

Will independent regulatory agencies now have presidential appointees
controlling their rulemaking?

A: As noted above, “independent regulatory agencies” under the Paperwork Reduction
Act have not previously been — and are not now — required to have Regulatory Policy
Officers. Executive Order 12866 had previously required that the agency head of the
agencies, including the “independent regulatory agencies,” personally approve the
agency’s Regulatory Plan. The amendment made by Executive Order provides the
agency heads of the “independent regulatory agencies” with the option of either
authorizing the Regulatory Plan (as before) or instead designating a Regulatory Policy
Officer who would approve the Regulatory Plan.

6. Section 5 of Executive Order 13422 provides that an agency, in consultation
with OIRA, may consider utilizing formal rulemaking procedures under
sections 556 and 557 of the Administrative Procedure Act. In your testimony,
you noted that Executive Order 13422 “encourages rulemaking agencies to
consider using the Administrative Procedure Act’s formal — rather than
informal — rulemaking procedures for the agency’s resolution of complex
determinations.”

Are not agencies already authorized to use formal rulemaking when they
deem it necessary?

A: Yes.
If so, why was this authorization set forth in Executive Order 134227
A: This amendment to Executive Order 12866 serves to remind agencies of a rulemaking

authority that they have possessed, and continue to possess, under the Administrative
Procedure Act.
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In light of the fact that formal rulemaking procedures — because of their
cumbersomeness and cost — are generally not the preferred way to issue
rules, why would an agency choose that route? Please provide examples
of where formal rulemaking may be appropriate.

A: I do not have an example of when formal rulemaking might be the best approach to
rulemaking. In general, as the amendment in Executive Order 13422 indicates, such
procedures may be valuable where there are complex determinations for the agency to
resolve in the rulemaking. As noted above, this amendment to Executive Order 12866
serves as a reminder to agencies of a rulemaking tool that is available.

7. What does “specific market failure” mean in the context of Executive Order
134227

A: The market failure referenced in Executive Order 13422 is not a new concept. It is the
same concept of market failure that was referenced in Executive Order 12866 as it was
issued by President Clinton in 1993; that was discussed in then-OIRA Administrator
Katzen’s 1996 “Memorandum re: Economic Analysis of Federal Regulations Under
Executive Order No. 12866"; and that was discussed in the 2003 proposed and final
versions of OMB Circular A-4 for Regulatory Analysis. The major types of market
failure include externality (environmental problems being the classic example), market
power, and inadequate or asymmetric information. A fuller discussion of market failure
is found in the 1996 OIRA Memorandum and in Circular A-4.

8. With respect to Executive Order 13422’s requirement that an agency identify
a “specific problem” to warrant new agency action, how much specificity will
agencies have to provide in order to satisfy this requirement. For example, if
EPA issues a proposed rule intended to reduce cancer risks in the future, does
that explanation satisfy the requirement that the agency identify a “specific
problem?”

A: The agencies should provide sufficient specificity so as to inform the public, the
Congress, the courts, OMB, and others as to the nature of the problem that the agency 1s
intending 1o address through the rulemaking. The description of the problem should be
specific enough so that others can understand why the agency believes that regulatory
action is appropriate to address the problem, as well as evaluate whether the agency’s
proposed (or chosen) regulatory alternative is, among other things, an effective and
reasonable approach for addressing the problem.

9. Executive Order 13422 requires agencies to provide OIRA with “advance
notification” of any “significant guidance document,” which is defined as a
document that may reasonably be anticipated to have, among other things, a
$100 million annual effect on the economy, or to “(m)aterially alter the
budgetary impact of entitlements, grants, user fees, or loan programs.”
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Please explain how a nonbinding guidance document could have either of
those effects? If it did, would not such agency action have to be in the
form of a rule?

A: Although agency guidance may not be legally binding, there are situations in which it
may be reasonably anticipated that a guidance document could lead parties to alter their
conduct in a manner that would have such an economically significant impact. Agency
guidance documents can potentially have an impact on society that is of comparable
magnitude to the impact that regulations have on society.

10. Do the transparency and time limit requirements that apply to agencies’ rules
now apply to guidance documents? For example, will OMB put on its web
site the guidance documents that are under review?

Will OMB review be limited to 90 days?

A: The amendment made by Executive Order 13422 does not specify a time period for
review of significant guidance documents. OIRA will remain in close consultation with
the agency until the review is completed. and the review will be conducted in as
expedited a manner as is possible.

Will agencies have to indicate the changes made at OMB’s
recommendation?

A: The amendment made by Executive Order 13422 does not require such disclosure.

11.  Executive Order 13422’s guidance-related requirements and OMB’s final
bulletin for agency good guidance practices were apparently prompted by the
view that some agencies issue guidance documents with binding effects that
should perhaps been issued as rules. Why not just require an agency to clearly
state at the beginning of any guidance document that the guidance is not
binding?

A: The Good Guidance Practices Bulletin does require agency to implement basic
standards, such as clearly labeling the document as “guidance” and not including
mandatory language such as “shall,” “must,” “required” or “requirement.” However,
there are other good-government provisions contained in the Executive Order
amendments and the Good Guidance Practices Bulletin — i.e., ensuring appropriate
approval procedures are in place within the agency, providing public access and feedback
for significant guidance documents, and providing OMB with the opportunity to review
selected significant guidance documents (c.g., those with policies implicating more than
one agency).
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12.  Executive Order 13422 provides that “no rulemaking shall commence”
without the approval of the regulatory policy officer. This language, however,
is in the subsection describing the regulatory plan.

Does this requirement mean that no rulemaking shall be in the plan
without the regulatory policy officer’s concurrence, or no rulemaking shall
be published in the Federal Register without concurrence?

A: With respect to the inclusion of a rulemaking in the Regulatory Plan, Executive Order
12866 had previously provided that the Plan had to be “personally approved by the
agency head.” The amendment made by Executive Order 13422 enables the agency head
to rely on the agency’s Regulatory Policy Officer to approve the Plan, but the agency
head continues to have the authority to authorize the Plan. Executive Order 13422 does
not address the publication of a proposed rule or final rule in the Federal Register. Also,
as 1 noted above, the senior agency officials who are designated as Regulatory Policy
Officers are likely to have additional authority at their agencies, beyond those set forth in
Executive Order 13422,

Docs this requirement mean that every rule has to appear in the plan?
A: No.
13.  Some of the provisions in Exccutive Order 13422 suggest that additional
guidance will be forthcoming from OMB.
Will OMB be issuing such guidance?

A: OMB does intend to issue a memorandum to assist agencies with their implementation
of the Executive Order amendments and the Good Guidance Practices Bulletin.

If so, when?
A: Soon.
On what topics?

A: We anticipate that the memorandum will address the major elements of the Executive
Order amendments and the Bulletin.
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14.  Professor Katzen, in her prepared statement, notes that requiring agencies to
estimate “their costs or benefits at the notice of inquiry stage or before the
agency has made even tentative decisions is like trying to price a new house
before there is even an option on the land and before there arc any architect’s
plans.” What is your response to her observation?

A: Including in the Regulatory Plan cost and benefit estimates about individual
rulemakings is not new, Agencies have for years provided cost and benefit estimates in
the Regulatory Plan when such information was available. The amendments to the
Executive Order simply require the agency to add-up the costs and benefits for those
rules for which the agency includes in the Regulatory Plan an estimate of their costs and
benefits, thereby providing more complete information in a more transparent way.

15. One part of Exccutive Order 12866 that was not revised was the sentence
referring to the “primacy of Federal agencies in the regulatory decision-
making process.”

Do you ascribe to this concept, i.¢., that federal agencies should be
allowed to make the ultimate decision about their rules because they have
the expertise and are the ones that must defend the rules to the public and
in the courts?

A: As Executive Order 12866 recognizes in its "primacy” language, it is in the
rulemaking agencies that Congress has vested the legal authority to promulgate
regulations. And, thus, it is the rulemaking agencics which develop and issue proposed
and final regulations, and which explain these regulations in the preambles to the Federal
Register notices that they publish. Moreover, it is to the reasoning of the rulemaking
agency, and to the administrative record that the rulemaking agency has developed, to
which the courts look when they review the regulations.

At the same time, as the Supreme Court and the D.C. Circuit have explained (see cases
below), the President has the authority to "supervise and guide” agencies in their
administration of the laws (including in the exercise of their rulemaking authority), and
the agencies may appropriately make regulatory decisions that are informed by the
Administration’s policies. The interagency regulatory review process that is set forth in
Executive Order 12866 -- and in its predecessor Executive Order 12291 -- has been used
by four Presidents for over 25 ycars now. See Myers v. United States, 272 U.S. 52, 135
(1926) (the President “may properly supervisc and guide their construction of the statutes
under which they act™); Chevron v. NRDC, 467 U.S. 837, 865 (1984) (“an agency Lo
which Congress has delegated policymaking responsibilities may, within the limits of that
delegation, properly rely upon the incumbent administration’s views of wise policy to
inform its judgments™); Sierra Club v. Costle, 657 F.2d 298, 405 (D.C. Cir. 1981) (“The
court recognizes Lhe basic need of the President and his White House staff to monitor the
consistency of executive agency regulations with Administration policy. He and his
White House advisers surely must be briefed fully and frequently about rules in the
making, and their contributions to policymaking considered.”).

-10-
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Response of March 26, 2007

Proposed Follow-Up Questions for Witnesses
House Judiciary Committee Hearing on “Good Governance or
Regulatory Usurpation: Amending Executive Order 12866”
Tuesday, February 13, 2007

Questions for Acting Administrator Steven Aitken, OMB Office of Information and
Regulatory Affairs:

1. At the hearing, you were able to discuss in some measure precisely what problems
OMB was trying to fix through Executive Order 13422. Would you like to
explain further what those problems were, so that the Subcommittee can have a
more complete understanding of the goals OMB was striving to reach?

A: The primary purpose for the issuance of Executive Order 13422 was to amend
Executive Order 12866 in order to establish an interagency review process for significant
guidance documents, which would serve as a complement to OMB’s issuance of the Final
Bulletin on Agency Good Guidance Practices. As I indicated in my testimony, the
Bulletin and Executive Order are aimed at ensuring that significant agency guidance
documents are developed through procedures that ensure quality, transparency, public
participation, coordination, and accountability.

As it was the case that Executive Order 12866 was being amended to establish the
interagency review process for significant guidance documents, this provided an
opportunity to make additional (non-guidance) amendments to Executive Order 12866
that reflect good-government practices.

2. Executive Order 13422 requires that each agency’s Regulatory Policy Officer
(“RPO”) be a Presidential appointee. Your testimony at the hearing clarified that,
under the new order, RPOs in most if not all instances will be Senate-confirmed
Presidential appointees, and that this simply codifies past practice under
Executive Order 12866. What do you think are the chief advantages for the
public and Congress of making sure that Regulatory Policy Officers are Senate-
confirmed Presidential appointees? Please explain your views in detail, to the
extent that detail in addition to that provided by your prior oral and written
testimony would help the Subcommittee understand this issue more completely.

A: As background, many of the Regulatory Policy Officers had already been Presidential
appointees (and most if not all of these Presidential appointees held Senate-confirmed
positions). The chief advantage of having a Presidential appointee serve as the
Regulatory Policy Officer is that it ensures accountability with respect to this role.
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3. Concern has been expressed over Executive Order 13422’s requirement that an
agency identify in writing the market failure or other problem that it thinks
warrants new agency action. Wasn’t that already required, though? Do you think
the Amendments materially change anything in this regard? Please explain in
detail why, to the extent that detail in addition to that provided by your prior oral
and written testimony would help the Subcommittee understand this issue more
completely.

A: The requirement that the agency address the market failure or other problem that the
regulation seeks to address is not new; in fact, it was a requirement of Executive Order
12866 when it was issued by President Clinton in 1993. The original language of section
1(b)(1) of Executive Order 12866 required each agency to “identify the problem that it
intends to address (including where applicable, the failures of private markets or public
institutions that warrant new agency action) as well as assess the significance of that
problem.” (emphasis added). The recent amendment to section 1(b)(1) updates the
requirement to include reference to the classic examples of market failure that were
discussed in the guidance that OIRA provided to agencies in 1996 and that is discussed in
OMB Circular A-4, which OMB issued in 2003 (after issuing it in draft form for public
comment).

Also, the recent Executive Order does not make the identification of a market failure the
only basis on which a Federal agency can justify regulatory action. The revised section
also encourages agencies to identify any “other specific problem that it intends to
address.” For example, recent regulations to provide disaster assistance to victims of
Hurricane Katrina provide important social benefits, but do not address a market failure,
per se. Moreover, the recent Executive Order leaves untouched the provision in Executive
Order 12866 that expressly directs Federal agencies to “promulgate . . . such regulations
as are required by law, [or] are necessary to interpret the law.” In many cases, when a
Federal agency is issuing a regulation, the agency is doing so for just those law-based
reasons, and this will continue to be the case; nothing in Executive Order 13422 changes
this.

Finally, stating explicitly that Federal agencies shall identify “in writing” the problem
that the agency is seeking to remedy through regulatory action does not impose a new
requirement on rulemaking agencies. As an initial matter, an agency should already have
been identifying in writing the precise nature of the problem that the agency is seeking to
remedy through regulatory action, in order o assist the agency in its own analysis of
whether regulatory action is warranted and, if so, which of the available regulatory
alternatives would best accomplish the agency’s intended result. Thus, in order to
comply with the original version of Scction 1(b)(1) of Executive Order 12866, agencies
as a practical matter would have had to make (or at least should have made) this
identification in writing. However, even if an agency did not do so, the agency should
still have identified the problem that it was seeking to remedy through regulatory action
in the preamble to the proposed rule (to assist the public in understanding the agency’s
proposal and in offering their comments on it) as well in the preamble to the final rule (to
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persuade the public, Congress, and the courts that the agency has exercised its regulatory
authority in a reasonable and well-considered manner).

4. Under Executive Order 13422, is the level of cost-benefit analysis required of
regulations now also required of agency guidance? Please explain why or why
not, to the extent that detail in addition to that provided by your prior oral and
written testimony would help the Subcommittee understand this issue more
completely.

A: There is no general requirement, under the amended Executive Order or the Good
Guidance Practices Bulletin issued on the same day, for an agency to prepare the kind of
cost-benefit analysis that Executive Order 12866 requires agencies to perform for
regulations.

Under the as-amended Executive Order 12866, guidance documents are covered under
the new Section 9. As such, guidance documents are not governed by Section 6, which
addresses the centralized review of regulations. Among other things, this means that
guidance documents are not subject to the cost-benefit impact-analysis requirements in
Section 6(a)(3)(B)-(C) of the Executive Order.

5 In his oral and written testimony, Prof. Strauss has indicated concern over
whether Executive Order 13422 represents an unlawful intrusion of the President
into authority delegated to the federal agency heads by Congress. Section 10 of
Executive Order 13422, however, specifically provides: “Nothing in this order
shall be construed to impair or otherwise affect the authority vested by law in an
agency or the head thereof.” In your opinion, should this provision temper or put
to rest any concerns that Executive Order 13422 might help the President to
supplant the authority of agency heads or the rules of the road that Congress has
laid down in the statutes that federal agencies implement? Please explain why or
not.

A: As the question notes, the recent Executive Order makes clear that it does not impair
other otherwise affect the authority vested by law in an agency or the agency head. In
addition, the introduction to Executive Order 12866 (which was untouched by Executive
Order 13422) affirms the primacy of the rulemaking agency in the regulatory decision-
making process. Also, section 1(a) of Executive Order 12866 (again, in language
untouched by Executive Order 13422) states that “Federal agencies should promulgate
only such regulations as are required by law, are necessary to interpret the law, or are
made necessary by compelling public need . . . Similarly, the introductory language to
section 1(b) of Executive Order 12866 (again, in language untouched by Executive Order
13422) provides that agencies should adhere to the Order’s Principles of Regulation “to
the extent permitted by law.” Finally, section 10, as noted above, similarly preserves
agency authority and the sanctity of the laws.
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6. Some concerns have been raised about Executive Order 13422°s deletion of the
clause in Executive Order 12866 specifying that RPOs should report to agency
heads. Please explain further what was the basis and purpose of that aspect of
Executive Order 13422.

A: The inference — that deletion of the “report to the agency head” phrase means that the
Regulatory Policy Officer will no longer reports to the agency head — is incorrect. The
deletion of this language does not change the fact that the Regulatory Policy Officer
reports to the agency head. As before, the agency head continues to be the official who
designates which official shall serve as the agency's Regulatory Policy Officer, and that
designated official will continue to report to the agency head in performing this role, just
as that official reports to the agency head in performing his or her other responsibilities,
This phrase was deleted (as indicated above, without substantive impact) in the course of
amending the provision on the Regulatory Policy Officer to include the requirements that
the Regulatory Policy Officer be a Presidential appointee, that the agencies needs to
inform OMB of the designations, and that the agencies need to provide OMB with annual
updates on the designations.

7. What time constraints do you expect OMB to apply to itself as it goes through the
steps of reviewing significant agency guidance under the provisions of Executive
Order 134227

A: The amendment made by Executive Order 13422 does not specify a time period for
review of significant guidance documents. OIRA will remain in close consultation with
the agency until the review is completed, and the review will be conducted in as
expedited a manner as is possible.

8. In your oral testimony at the hearing, you stated that OMB’s good guidance
bulletin, which was issued contemporaneously with Executive Order 13422, was
published in the Federal Register for public comment. Please summarize public
sentiment on the guidance. Were public comments generally supportive? Did
you address public concerns in the final bulletin?

A: OMB received 31 public comments on the proposed Bulletin, and these comments are
available on OMB’s website. OMB took these comments (and those from agencies)
under consideration while preparing the final Bulletin, and we made some changes as a
result, as noted in the final Bulletin itself. For example, in response to comments on the
draft bulletin, the final Bulletin -- (i) refines the definitions of “guidance document” and
“significant guidance document” to make the terms easier for the agencies and the public
to understand and implement; (ii) clarifies what is not a “significant guidance document”;
and (iif) requires each agency to designate an office to receive and address complaints by
the public that the agency is not following the procedures in the bulletin or is improperly
treating a guidance document as a binding requirement.

Many of the commenters expressed support for OMB’s issuance of a bulletin on good
guidance practices, while at the same time offering suggestions for improving the
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bulletin. For example, as [ noted in my written testimony, the following diverse
organizations expressed general support for OMB'’s Bulletin:

-- the Association of American Medical Colleges, representing all 125
accredited U.S. medical schools, nearly 400 major teaching hospitals and health
systems, and 94 academic and scientific societies (“The AAMC commends the
OMB for its proposal to establish consistent and appropriate standards for
developing good guidance practices within federal agencies.”);

—- the National Association of Home Builders, representing more than 220,000
members involved in home building, remodeling. multifamily construction,
property management, subcontracting, design, housing finance, building product
manufacturing and other aspects of residential and light commercial construction
(“The National Association of Home Builders (NAHB) would like to thank the
Office of Management and Budget (OMB) for proposing a process to bring
transparency and consistency to Executive Branch activities that affect the public
directly, but do not qualify as rules under the Administrative Procedure Act
(APA).”);

-- the American Society of Safety Engineers, representing 30,000 members
(“ASSE commends OMB/OIRA for taking a proactive stance to ensure that
agencies can readily provide interpretation and guidance of regulations, but still
do so in a manner that affords due process to the regulated community and that is
in accordance with the requisites of the Administrative Procedure Act, 5 USC 551
et seq.”);

.- the National Funeral Directors Association, representing more than 11,000
funeral homes in all 50 states (“NFDA supports the Office of Management and
Budget (OMB) proposal to establish standards to increase the quality and
transparency of agency guidance practices and the guidance documents produced
through them.”);

-- the Association of Metropolitan Planning Organizations (“In general,
AMPO strongly supports the Proposed Bulletin’s intent and reliance on the
guidance practices adopted by the Food & Drug Administration (‘FDA”) at 21
C.F.R.510.115.");

-- the Ornithological Council, which consists of eleven leading scientific
omnithological socielies - the American Ornithologists' Union, Association of
Field Ornithologists, CIPAMEX, Cooper Ornithological Society, Neotropical
Ormithological Society, Pacific Seabird Group, Raptor Research Foundation,
Society of Canadian Omnithologists/La Société des Ornithologistes du Canada,
Society for Caribbean Ornithology, Waterbird Society, and Wilson Ornithological
Society - that together have a membership of nearly 6,500 ornithologists (“we
would like to express our gratitude to OIRA for its efforts to improve agency
guidance practices’);
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-- the Aircraft Owners and Pilots Association, representing over 407,000
members (“AOPA shares OMB's concern that agency guidance practices should
be more transparent, consistent and accountable. We also agree with OMB that
the absence of procedural review mechanisms undermines the lawfulness, quality,
fairness and accountability of agency policymaking.”);

.- the National Leased Housing Association, which represents the interests of
housing agencies, developers, lenders, housing managers and others in providing
federally assisted rental housing, and whose members are primarily involved in
the Section 8 housing programs and are involved with the operation of rental
housing for over three million families (“we commend OMB for its efforts™);

.- the American Road and Transportation Association, whose membership
includes public agencies and private firms and organizations that own, plan,
design, supply and construct transportation projects throughout the country
(*Once again, ARTBA is extremely supportive of the GGP and feels that it
represents a significant step forward in the regulatory process. It will engender
fairness and improved dialogue between agencies and those that have a vital stake
in the guidance they issue. ARTBA and our members are eager to take advantage
of the new opportunities for involvement in the guidance process offered by the
GGP and help OMB make the GGP standard agency practice.”); and

-- the Associated Equipment Distributors, representing 1,200 construction
equipment distributors, manufacturers and industry-service firms (“ Our
association thanks the Office of Management and Budget (OMB) for recognizing
the impact that guidance material issued by federal regulatory agencies has on the
regulated community. We agree with the OMB that transparency in the guidance
drafting process is critical, as guidance should not be used for rulemaking.”).

The comment letters from these associations can be found on OMB’s website, along with
the other comment letters (both supportive and critical) on the proposed Bulletin.

9, s there anything further that you would like to state with regard to questions that
were posed to witnesses at the hearing or that arose from the oral and written
testimony given at the hearing? If so, please provide any information regarding
those questions that you believe would help the Subcommittee better understand
the issues concerned.

A: The issue was raised and discussed at the hearing about whether it was appropriate for
OMB to issue the Bulletin in the absence of specific statutory direction or authorization
for the Bulletin. In this regard, another witness referred to the 1997 statute that directed
the Food and Drug Administration (FDA) to issue its Good Guidance regulations. 1
would like to note that FDA issucd its original Good Guidance Practices document on
February 27, 1997 (62 Fed. Reg. 8961), nearly ninc months before the enactment on
November 21, 1997, of the Food and Drug Modernization Act of 1997 (P.L. 105-115),
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which in the amendment made by Section 405 of that Act directed FDA to issue
regulations on Good Guidance Practices. In fact, the amendments in Section 405 (which
added a new subsection (h) to Section 371 of Title 21, U.S. Code) themselves referenced
the Good Guidance Practices document that FDA had issued earlier in the year. Also,
when it issued the Good Guidance Practices document in February 1997, FDA explained
that it was doing so in response to a petition that FDA had received from a private
organization, and that — as part of the process of responding to that petition - FDA had
issued a Federal Register notice on March 7, 1996 (61 Fed. Reg. 9181) asking for public
comments on how to improve the agency’s guidance practices, and also held a public
meeting on April 26, 1996, to discuss the issue.

Finally, [ would like to take this opportunity to reiterate (as I noted in my answer to the
first question above, and in my testimony) that the Bulletin and Executive Order are
aimed at ensuring that significant agency guidance documents are developed through
procedures that ensure quality, transparency, public participation, coordination, and
accountability.
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PoOST-HEARING QUESTIONS AND RESPONSES FOR SALLY KATZEN, PROFESSOR,

UNIVERSITY OF MICHIGAN LAW SCHOOL

QUESTIONS FROM SUBCOMMITTEE CHAIR LINDA SANCHEZ
FOR SALLY KATZEN

Executive Order 12866 required each agency to have a regulatory policy officer.

‘What was the thinking behind that requirement when the order was issued in
1993?

How does Executive Order 13422 change that?

You mentioned in your testimony that one effect of the guidance bulletin is to “convert
significant guidance documents into legislative rules.” If agencies are issuing rules as
guidance documents, why would that not be an improvement?

Does requiring major guidance documents to be published in the Federal Register and
commented on blur the line between rules and guidance?

Would a better approach be to make the distinction between rules and guidance
clear, such as by requiring guidance to clearly say that it is not binding?

Mr. Aitken cxplains in his prepared statement that the new requirement that agencies
aggroegate the cstimated costs and benefits of individual regulations “enhances the
transparency of the annual Regulatory Plan by requiring agencies to do the aggregation.”
Likewise, Mr. Noe notes that the process involves the “simple toting up of already
required information.”

What is your reaction to these statements?
Mr. Noe, in his prepared statcment, explains that the new Executive Order simply
requires agencics to be more precise in identifying the problem that needs to be addressed

by rulemaking.

What is your response?
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Questions for Prof. Sally Katzen:

1.

Some argue that Exccutive Order 13422 does not radically alter the framework
established in Executive Order 12866, which you helped to author. The further
explanation provided by OMB at the hearing was consistent with this view. Based on
your consideration of Executive Order 13422’ provisions, and in light of the information
provided at the hearing, plcasc identify on a line-by-line basis which of Executive Order
13422’s changes to the specific text of Executive Order 12866 you belicve to be minor or
technical, which changes you believe to be moderate, and which changes you belicve to
major. Please also identify on a line-by-line basis which of these changes you believe to
be positive and why, and which you belicve to be negative and why.

The inclusion of significant guidance documents within EO 12866’s framework responds
to mounting concern in the courls and the legal community over the improper use of
guidance by agencies to regulate. Do you believe that Executive Order 13422’s inclusion
of significant guidance documents within this framework is a timely and positive
development? Please explain why or why not.

You have cxpressed significant concern over the impact of Executive Order 13422,
Please explain whether your concerns would exist regardless of which president’s
administration were in office, and why or why not.

You spent several ycars implementing the provisions of Kxecutive Order 12866 to help
OMB oversee the federal agencies. With regard to each provision of Bxecutive Order
13422, please explain whether that provision would have helped or hindered you and
OMB in accomplishing that oversight. Please also provide an overall estimate of the
degree to which Executive Order 13422 would have helped or hindered you and OMB in
that oversight.

You have argued that, prior to and at the time of Executive Order 13422’s issuance,
OMB should have offered the public more information about what it was doing and why.
You’ve now heard more information from OMB as a result of Mr. Aitken’s testimony at
the hearing. Docs that information resolve any of your concemns and speculation about
the bases for the order? Please explain why or why not. Also, if that information does
resolve a material amount of your concern, please explain whether you believe that
Executive Order 13422°s provisions should now be given an opportunity to be proven in
practice, as were Executive Order 12866°s provisions, and why or why not.

On p.9 of your written testimony, you conclude that “sach step” OMB has taken to
improve the regulatory review and development process “can be justified as helping to
produce better regulatory decisions.” Please explain in detail why each of those steps can
be justified, in and of itself, as helping to produce better regulatory decisions. Please also
explain whether the accumulation of these steps does or does not detract from each of the
specific benefits provided by each of thesc steps individually, and why or why not.
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You have argued that it is only the cumulative effect of OMB’s improvements to the
regulatory review and development process that has been negative. Please identify at
what specific point you believe the implementation of OMB’s successive and
individually meritorious improvements to that process began to be negative, and why.

You state on p.5 of your written testimony that President George W. Bush’s philosophy
has been “decidedly anti-regulatory.” You also suggest that the actions discussed above
by the Bush administration to improve the regulatory revicw and devclopment process
have been consistent with that philosophy. Please explain whether and how your views
can be reconciled with the report by OMB that major regulations issued by the current
Bush Administration have had double the benefits at less than half the costs when
compared with the historical average (see, e.g., OMB’s 2006 Report to Congress on the
Costs and Benefits of I'ederal Regulations, Executive Summary at ii1).

On page 5 of your testimony, you argue that President Clinton’s agenda was pro-
regulatory and that President Bush’s agenda is “decidedly anti-regulatory.” You also
state, however, that President Bush’s advisors considered changing Executive Order
12866 earlier in the Bush Administration, and “concluded it was not necessary to
accomplish their [anti-rcgulatory] agenda.” Please explain how it is possible to take the
same language that you crafted to facilitate President Clinton’s pro-regulatory agenda and
use it to implement an anti-regulatory agenda?

. You state in your written testimony that “President Bush's OMB Director instructed the

agencies to scrupulously adhere to the principles and procedures of Executive Order
12866 and its implementing guidelines.” Do you believe that any other instruction would
have been appropriate? If so, please explain why. Did the instruction by President
Bush’s OMB director require a significant change in OMB’s and the agencies’ aclual
practices? If so, please explain how that could have been possible, unless OMB and the
agencies had not scrupulously adhered to these principles and procedures during your
tenurc at OMB?

. You suggest that OMB should have sought Congressional authority for the issuance of

Executive Order 13422. "T'he changes in the regulatory process worked by Executive
Order 12866, however, were more extensive than those worked by Executive Order
13422, Did OMB seek Congressional authority before issuing Exccutive Order 128667
If not, why not? If it did not, do you think that was wrong? If OMB did seck such
authority, did it obtain it? 1fit did not, do you think that it was wrong for the Clinton
Administration to go ahead and issue Exccutive Order 12866, rather than to wait for
Congress to legislate regulatory reforms such as those containcd in Executive Order
12866? Have you ever stated prior views on this? If so, please summarize for the
Subcommittee what those views were?

You also suggest that Executive Order 13422 was issued “without consultation,” such as
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you conducted when drafting Executive Order 12866. How common is it for a President
to issue a draft Executive Order for public notice and comment? Do you believe that
every Executive Order should be issued for public notice and comment?

. You circulated Executive Order 12866 for comment among select groups, but you did not

issue it for public notice and comment by all potentially interested parties, such as
through notice and solicitation of comments in the Federal Register. Why did you not opt
for full notice and comment, since Exccutive Order 12866 was a complete rewrite of the
principles and procedures for regulatory review?

Why do you believe it was inappropriate for OMB to offer less notice and comment on
Executive Order 13422 than you did on Executive Order 12866, since the former was
only a modest set of changes to the latter, and the only substantive change contained in
the former — OMB authority to review significant guidance documents — was a
complement to an OMB bulletin that was the subject of public notice and comment?

You state on p. 8 of your written testimony, with regard to OMB’s Final Bulletin on
Good Guidance Practices (the “Good Guidance Bulletin,” or the “Bulletin”), that “[you]
do not believe il is an overstatement to say that the effcet of Bulletin is to convert
significant guidance documents into legislative rules, subject to all the requirements of
Section 553 of the Administrative Procedure Act.” It appears that, under the Bulletin,
agencics are not required, for the majority of their guidance (other than the limited
economically significant guidance) either: (1) to undergo pre-adoption notice and
comment; or (2) to respond to comments. Tn addition, agencies are not required to
comply with other procedures under APA Secction 553, such as providing a statement of
basis and purpose for the rule. Could you explain in more detail, therefore, the basis for
your theory that the Bulletin converts significant guidance into legislative rules?

Some might argue that OMB’s recent actions at most use selected procedures modeled on
some procedures of the APA. Is it your position that APA sec. 553 prohibits the
Executive from ever using procedures modeled on those of the APA in other contexts in
which they would make sense and would be helpful? 1f so, please explain why or why
not. Is that position shared by others in the legal community? If so, please identify who
has advocaled that position and list any publications such as law journal articles or
learned treatises in which that position has been discussed and advanced or rejected.

In the Good Guidance Bulletin, OMB has explicitly instructed agencics not to use
mandatory language in guidance. In light of that fact, please explain how it can
reasonably be maintained that the Bulletin and Executive Order 13422 convert significant
guidance into legislative rules.

. At the hearing, the use of FDA’s good guidance practices as a model for OMB’s recent

actions was discussed. Are you aware of whether FDA has fallen into converting
significant guidance into legislative rules as it has complied over the past several years
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with its new good guidance regulations?

You are a former Chair of the ABA Administrative Law Section. A 1993 ABA Annual
Report cited in OMB’s Good Guidance Bulletin (at p.2., n.2) rccommendcd preadoption
notice and comment on non-legislative rules with significant impacts when practical, and
post-adoption comment otherwise. This goes beyond the measures set forth in the Good
Guidance Bulletin. Please clarity whether you oppose or support, or opposed or
supported, this ABA recommendation, and why.

Administrative Conference of the United States Recommendation 92-2 recommended
that agencies should afford the public a fair opportunity to challenge the wisdom or
legality of policy statements and to suggest alternative choices. Please clarify whether
you opposc or supporl, or opposed or supported, this ACUS recommendation, and why.

. Administrative Conference of the United States Recommendation 76-5 recommended, for

interpretive rules and general policy statements with a substantial impact on the public,
that agencies provide pre-adoption notice and comment, or if that would be impractical,
post-adoption comment. Please clarify whether you oppose or support, or opposed or
supported, this ACUS recommendation, and why.

You suggest that Executive Order 13422 will “become a codification of an anti-
regulatory manifesto.” At the hearing and in written testimony, OMB clarified that the
main provisions of Executive Order 1342 to which you object — those on market failure
analysis, regulatory policy officers, and aggregation of already-required cost and benefit
information -- are minor tweaks to the pre-existing terms of Executive Order 12866.
Please indicate whether you continue to believe that these modest provisions codify an
“anti-regulatory manifesto,” and, if you do, please explain in detail why.

You state that OMB has been anti-regulatory during the administration of President
George W. Bush. During that administration, however, OMB has promoted regulations,
such as the Environmental Protection Agency’s Clean Air Interstate Rule and Nontoad
Diesel Rule, the Department of Transportation’s CAFE rule, and the Food and Drug
Administration’s Trans Fats rule, that, while costly, can be expected to save thousands of
lives. Please explain in more detail why, those actious or others like them
notwithstanding, President Bush’s OMB should be considered to be “anti-regulatory.”

Do you believe that OMB’s Office of Information and Regulatory A ffairs was effective
under your watch and Executive Order 12866. If you do, plcasc explain why? If you do,
please also reconcile your view with the fact that OMB’s cost-benefit analyses over the
years show that the current Bush Administration has obtained double the benefits from
major rules at less cost than was obtained under your watch?

On p.10 of your written testimony, you suggest that the Bush Administration does not
believe that all problems are equally deserving of attention, and that market failures are a
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favored class - and possibly the only class — warranting new regulations. Please explain
how you reconcile this criticism with the fact that OMB Guidelines M-00-08, issued by
the Clinton Administration in March 2000, appear to elevate market failure higher than
Bush Circular A-4 did, by indicating that “the cxistence of a market failure is not
sufficient to justify government intervention,” and that agencies should “show that
government intervention to correct market failure is likely to do more economic good
than harm.”

Given your criticism of the current Bush Administration’s views of the significance of
market failures in justifying regulation, please explain the fact that Bush Circular A-4 is
far more detailed on additional justifications for regulation, such as protection of civil
rights, privacy, personal freedom and other concerns, than were the OMB Best Practices
drafted under your watch in 1996?

The idea of “market failure” appears to have played a controlling role in a 1996 guidance
document that OMB issued under your watch, entitled “Economic Analysis of Federal
Regulations under Executive Order 12866” (the “Economic Analysis Guidance”). That
document stated that agencies “should determine whether there exists a market failure
that is likely to be significant,” meaning that not all market failures are important enough
to justify federal regulation. Indeed, the document stated that if the problem proposed to
be addressed “does not constitute a market failure, the analysis should provide an
alternative demonstration of compelling public need” for regulation. Do you now
disagree with these views? If so, please explain why you agreed with them in 1996.

- The Economic Analysis Guidance also stated that agencies’ “analysis should distinguish

actual market failurcs from potential market failures that can be resolved at relatively low
cost by market participants.” Do you now disagree with this view? If you still agree with
this view, do you agree that Executive Order 13422 will help spur agencies to make such

distinctions?

The Economic Analysis Guidance identified four types of market failure: extemnality,
natural monopoly, market power, and inadcquate or asymmetric information. Do you no
longer believe that thesc are important examples of market failure? Do you agree that
these arc largely the same types of market failure that were listed as examples in
Executive Order 13422°s market failure provision?

. The Economic Analysis Guidance included market failure analysis among “best

practices” in analysis of federal regulations under Executive Order 12866. If market
failure analysis 1s a best practice, do you believe that Executive Order 13422’
clarifications of what it is and when it should be considered will help or hinder its use?
Please explain why or why not.

You have suggested that Exccutive Order 13422’s terms regarding market failure
represent “a throw back to the ‘market-can-cure-almost-anything’ approach?” Tsn’t it
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true, however, that documentation of market failures as required by those terms could
help provide proof of the opposite — that markets may not be able to cure everything?

In your written testimony, you use the term “regulatory budget.” Please explain what you
mean by that term. Some use that term to signily a “budget” setting a “cap” on any new
regulatory expenditures unless existing regulatory burdens are cut, thus overriding
existing law. If that is the sense in which you use the term, please reconcile your position
with the fact that Executive Order 13422 sec. 10 states that “|njothing in this order shall
be construed to impair or otherwise affect the authority vested by law in an agency or the
head thereof].]”

OMB has now clarified that, with regard to aggregating regulatory costs and benefits,
Executive Order 13422 merely requires the toting up of information already required by
Executive Order 12866. Given that fact, do you still believe that Executive Order 13422
is “the first step toward implementing a regulatory budget?” If so, please explain why.
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Answers from Sally Katzen to Questions from Subcommittee Chair Linda Sanchez:

1.

(5]

The concept was that there would be a single person who would report directly to
the agency head (no longer required by the Bush Executive Order) held
responsible for regulatory matters and who would serve as the point of contact for
both OIRA and other agency regulatory policy officers. Among other things, the
Administrator of OIRA convened a meeting of all regulatory policy officers
monthly (no longer required by the Bush Executive Order) to exchange best
practices and to consult one another on matters of mutual interest.

Guidance documents do not have the force and effect of law and the courts have
not been reluctant to hold that rules issued as guidance documents do not bind
cither the agency or the regulated entities.

Yes to both questions.

Agencies traditionally do not provide estimated costs or benefits until there is a
notice of proposed rulemaking, reflecting at least tentative decisions about the
options the agency is pursuing; until such tentative decisions are made, the
numbers are meaningless and the aggregation a useless exercise.

. There has been no showing - either before the Executive Order was signed or

since -- that agencies were imprecise in identifying the problems they were
addressing. Also, the new Executive Order requires precise identification not
only of the problem, but also the cause of the problem, which is not always as
straightforward as might appear.

Answers from Sally Katzen to Questions 1-33:

L.

Making substantive changes in Executive Order 12866 (unlike EO 13258, which
substituted either the Chief of Staff or the Director of OMB for the Vice
President) is itself major and the combination of the changes sends a very
different (and unfortunate) tone than did the original Executive Order. The
elevation of economic concerns, reflected in the amendment to Section 1(b)(1)
and 4 (b)(1)(B), is major and not positive because other factors may be more
pertinent and more important; the changes in the qualifications and duties of the
regulatory policy officer (Section 4(b)(1) and 6(a)(2)) are major and not positive
becausc the individual no longer must report to the agency head and cannot be a
civil servant even if s/he is the most qualified individual for the position; the
inclusion of guidance documents (Sections 1(b)(7), (10), (11) and (12), 2(a) and
(b), 3(g), 9) is major and not positive becausc it will delay and reduce the number
of guidance documents issued to assist both agency staff and regulated entities;
and encouraging formal rulemaking (Section 6(a)(1)) is major and not positive
because that form of rulemaking has long been discredited.

No, because providing for OIRA review of documents that do not have the force
and effect of law blurs the linc between rules and guidance.

The message sent by the amendments to the Executive Order is not one that
would be sent by a Democratic President.
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None of the amendments is necessary to improve OMB’s oversight of agency
rulemakings; the changes with respect to the regulatory policy officer, guidance
documents and formal rulemaking may hinder somewhat such oversight.

There has been no specification of the problems that might have justified the
amendments so there is no way lo determine if the amendments solved any such
problems without creating unintended adverse consequences.

The justification for each step was set forth by OMB in the preamble or text of
each of the bulletins, circulars and guidance. I do not agree with every
justification provided. As stated in my written testimony, the cumulative effect of
all the steps without providing commensurate resources to the agencics
necessarily makes it more difficult for the agencies to do the job that Congress
delegated to them

The individual steps are meritorious only if the agencies have the resources to
implement them without impairing their ability to carry out their other
responsibilities and obligations. This will vary widely among agencies.

The OMB report covers only the monetized costs and benefits of only the rules
that were issued after OMB review; it does not take into account costs and
benefits that are not monetized (although there are many significant regulations
issued that have qualitative benefits and costs that cannot be monetized but are
nounetheless essential to consider) and does not include the many rules that the
Bush Administration decided not to issue. In any event, the amount of costs and
benefits from rules issued in any one year or series of years relative to the amount
of costs and benefits from rules issued in another year or series of years is not a
measure of pro-regulatory or anti-regulatory philosophy.

The language in the original Executive order 129866 was neutral as to outcome; it
was neither pro-regulatory nor anti-regulatory.

. The instruction was appropriate, and no OMB or agency practices were required

to be changed because Executive Order 12866 as signed by President Clinton was
neutral as to outcome.

. T did not say, or intend to imiply, that congressional authority is either necessary

or desirable for the issuance of an executive order. The president has authority to
issue executive orders that are not inconsistent with duly enacted law. I invoked
congressional involvement with respect to the procedures for adopting guidance
documents, because congressional involvement was salutary with respect to FDA
guidance practices, which was the model for the OMB Good Guidance Bulletin.
Executive Orders are not subject to public notice and comment under either the
law or practice; informal consultation with affected entities is another matter.

Sec answer to #12.

. Consultation might have reduced the adverse reaction to the refease of Exccutive

Order 13422 and possibly caused the Administration to rethink or at least
rephrase some of the more controversial provisions.

The majority of significant guidance documents, like the majority of significant
regulations, will be so characterized because they are economically significant
guidance documents, and these economically significant guidance documents are
now requirced to have pre-adoption notice and comment and the agencies are
required to respond to comments filed (which is the heart of Section 553°s
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“statement of basis and purpose for the rulc” that is cited in the question).
Moreovet, significant guidance documents can be reviewed by OIRA, just like
significant legislative rules.

It is not my position that Section 553 of the APA “prohibits the Executive from
ever using procedures modeled on those of the APA in other contexts in which
they make scnse and would be helpful,” and I am not aware of what others in the
legal community might think of such a position.

Tt is the process (and the time and resources) by which legislative rules and
guidance documents are issued that is now almost the same, not the effect of such
rules or guidance.

I am only aware that FDA is either able or willing to issue fewer guidance
documents now than before, which may well be a factor of the increascd time and
resources needed for such guidance withoul a commensurate increase in its
resources.

1 do not have any recollection of the specifics of the ABA recommendation and
therelore cannot say how it compares with the OMB Bulletin. Nor do I recall
whether I supported or opposed the recommendation, although generally I favor
enhanced public participation in agency decision-making subject to the agencics’
having adequate resources to accomplish it.

1 do not have any recollection of the specifics of the ACUS recommendation and
do not recall whether I supported or opposed the recommendation, although
generally I favor enhanced public participation in agency decision-making subject
to the agencies’ having adequate resources to accomplish it.

. See answer to #20.
22.

The provisions of Executive Order 13422 are not “minor tweaks” to Executive
Order 12866 as signed by President Clinton. Taken together, they send a signal
that the bar for rulemaking has been raised.

OMB serves the Office of the President, and President Bush campaigned against
regulations; one of the first Acts of Congress that he signed eliminated the
ergonomics rule, notwithstanding the prevalence of repetitive stress injuries in the
workplace; President Bush questioned and proposed rollback of other regulations
issued during the Clinton Administration only to later conclude that they were
necessary and appropriate (see e.g., arsenic in drinking water); he has acquiesced,
if not encouraged, that rules required by Congress be minimalist (see e.g., the tire
pressure monitoring rule); his speeches frequently echo industry’s complaints
about the burden of regulations; and, his budgets do not provide additional
resources for the agencies commensurate with their increased (by OMB)
responsibilities.

1 belicve OIRA “was effective under [my] watch and Executive Order 128667
because during that time we worked with the agencies to fulfill their
Congressional mandates in the most effective and efficient manner. See answer
to #8.

I disagree with the statement that the Clinton Administration’s OMB Guidance
elevated “market failure” higher than Bush Circular A-4 did.
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Bush Circular A-4 is far more detailed about everything that might appear in a
regulatory impact analysis. In any event, Executive Order 13422 raised “market
failure” to a new elevated status that takes precedence over an OMB Circular.
The statements in the 1996 document are valid. That document was captioned
“Best Practices,” was not viewed as binding (unlike an executive order), and the
1996 document was not intended to signal a preferential status to “market failure”
as a justification for regulation.

The statement in the 1996 document is valid as “Best Practices.” See also answer
to #27.

The types of market failures identified in the 1996 document are important
examples of market failures. See also answer to #27.

There has been no allegation, let alone any demonstration, that agencies need
clarification of what a market failure is or when it should be considered that
would justify an amendment to Executive Order 12866 regarding market failures.
See also answer to #27.

The concern is that regulation may not be permitted where there is no market
failure — that is, so long as markets arc working as expected, OMB would
conclude that there is no justification for government intervention, even though
well functioning markets may not be able to remedy invasions of privacy or
discrimination on the basis of race or gender to name just two examples where
regulations may be necessary to achieve important and valuable public policy
objectives.

I understand proponents of a regulatory budget see it as a way to cap the costs of
regulations (no consideration being given to benefits) and that once the cap is
reached, then new regulations may be issued only if the existing regulatory
burdens are decreased in some way. Unless the regulatory budget was adopted by
Congress, it could not be used to override existing law.

Many agencies do not include in the Regulatory Agenda estimates of costs and
bencfits for proposed rules at the pre-notice stage and therefore the amendment of
Executive Order 12866 does not “merely require[] the toting up of information
already required.”
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PoOST-HEARING QUESTIONS AND RESPONSES FOR CURTIS W. COPELAND, PH.D., SPE-
CIALIST IN AMERICAN NATIONAL GOVERNMENT, CONGRESSIONAL RESEARCH SERV-
ICE

aa
a oy Congressional
¢ Research
Service
Memorandum March 12, 2007
TO: House Committee on the Judiciary
Subcommittee on Commercial and Administrative Law
Attention: Elias Wolfberg

FROM: Curtis W. Copeland

Specialist in American National Government
Government and Finance Division

SUBJECT: Post-hearing Questions on Executive Order 13422

Ag you requested, below are my responses to the questions submitted to me after the
Subcommittee’s February 13, 2007, oversight hearing on “Amending Executive Order
12866: Good Governance or Regulatory Usurpation?”. Also, attached are my edits to the
transcript of the hearing. If you have any questions, please do not hesitate to call me at (202)
707-0632.

Q1 — Based on the oral and written testimony provided by OMB at the hearing, please
explain whether you now consider the questions or issues you identified in your written
testimony to be clarified and resolved, and why or why not.

A — I do not believe that OMB’s testimony at the hearing clarifies or resolves any of the
major issues in Executive Order 13422 that I identified in my testimony as unclear. For
example, OMB’s testimony does not explain why certain actions taken in the executive order
were needed (e.g., to require that regulatory policy officers be presidential appointees who
do not report to the agency head, and to give them the power to stop all rulemaking unless
the agency head objects); does not identify how potential areas of conflict will be resolved
(e.g., whether OMB or the agencies will decide whether it is “possible” for an agency to
develop aggregate cost and benefit estimates of upcoming rules); and does not make clear
the effect that the order will have on the balance of power between the President and
Congress (e.g., whether independent regulatory agencies will now have to have regulatory
policy officers who report to the President).

Q2 - With regard to any remaining concerns you have regarding Executive Order
13422, please explain whether those concerns would exist regardless of which
president’s administration were in office, and why or why not.

A — As written, the effects of the executive order on federal agencies would be unclear
regardless of which presidential administration was in office. For example, executive order
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language indicating that agencies should take certain actions “where applicable” or “to the
extent possible” gives both the agencies and the President issuing the order substantial
discretion to interpret those terms. As aresult, itis difficult, if not impossible, to know how
those areas of discretion will ultimately be exercised. Also, any presidential administration
that did not explain why an executive order was issued would be subject to questions as to
why the action was needed. Finally, questions about the balance of power between the
legislative and executive branches are likely with regard to any President who takes actions
that are believed to affect the statutory authorities or independence that Congress has given
to regulatory agencies.
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PoOST-HEARING QUESTIONS AND RESPONSES FOR PAUL R. NOE, PARTNER, C&M
CAPITOLINK LLC, AND COUNSEL, CROWELL & MORING ENVIRONMENT & NATURAL
RESOURCES GROUP WITH ATTACHMENTS

QUESTIONS FROM SUBCOMMITTEE CHAIR LINDA SANCHEZ
FOR PAUL NOE

1. Was Executive Order 13422 formulated while you were counselor to the previous
OIRA Administrator John Graham? If so, what can you tell us how Executive
Order 13422 originated? Why was Executive Order 13422 issued at this time?
How was Executive Order 13422 revised during its development?

In conjunction with deliberations on the OMB Bulletin on Good Guidance
Practices, there were deliberations on the Executive Order during part of
the time that I served as Counselor to OIRA Administrator John Graham.
However, the deliberations continued beyond the period of my service, and
the Executive Order was issued about eight months after I left OMB. 1
believe that OMB is the appropriate party to address questions about issues
such as the timing and revisions to the Executive Order.

2. One part of Executive Order 12866 that was not revised was the sentence referring
to the "primacy of Federal agencies in the regulatory decision-making process.
"Do you ascribe to this concept, i.e., that federal agencies should be allowed to
make the ultimate decision about their rules because they have the expertise and
are the ones that must defend the rules to the public and in the courts?

Yes.

3. Will Executive Order 13422, as asserted by New York Times Columnist Paul
Krugman, "make it even easier for political appointees to overrule the
professionals, tailoring government regulations to suit the interests of
companies"? If not, please explain.

1 do not believe that the article was an accurate or balanced review of
Executive Order 13422. While some have claimed that the concept of
Regulatory Policy Officers is a radical change from the status quo,
Regulatory Policy Officers actually were established by President Clinton’s
Executive Order 12866. E.O. 12866 required each agency head to designate
a Regulatory Policy Officer, who in turn had to report back to her. The
Regulatory Policy Officer had the duty to be involved at each stage of the
regulatory process to foster the development of effective, innovative and
least burdensome regulations and to further the principles in the Order.
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President Bush’s Order continues that tradition and continues to delegate to
the agency head the designation of the Regulatory Policy Officer. The Bush
Order further specifies that the Regulatory Policy Officer should be one of
the agency’s Presidential Appointees. To my knowledge, the provision in
President Bush’s Order only codifies general practice in both the Bush and
Clinton Administrations. There is a practical reason for Regulatory Policy
Officers to be political appointees: anyone with the duty to oversee the
functioning of the regulatory process should be at the top of the
management structure with oversight over the agency’s regulatory agenda
and who could fairly be held accountable for such a broad responsibility.
Typically, this would be a high-level appointee — such as the agency’s
general counsel.

Under the Clinton Order, each agency’s Regulatory Plan had to be
“approved personally by the agency head.” Under the Bush Order, no
rulemaking may commence or be included in an agency’s Regulatory Plan
unless approved by the Regulatory Policy Officer. To the extent that the
new provisions are criticized as “political,” it is unclear to me why the
Clinton provisions were less so. Requiring the agency head — someone
particularly close to the President — to personally approve the Regulatory
Plan would seem at least as political as requiring the elements of the Plan to
be approved by a less senior Presidential Appointee.

Finally, regarding the concern of “politicization,” it should be noted that one
of the benefits of centralized regulatory oversight is democratic
accountability. The Regulatory Policy Officer presumably should help to
ensure that the agency’s rulemaking priorities are consistent with those of
the President and with the requirements of Congress. If the Regulatory
Policy Officer were a civil servant and not a Presidential Appointee, it could
be awkward for Congress to expect him to testify on behalf of the President.
And Congress could have difficulty obtaining authoritative information on
presidential priorities. Accordingly, the amendments by Executive Order
13422 should foster accountability and Congressional oversight, not hinder
it.
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QUESTIONS FROM SUBCOMMITTEE RANKING MEMBER CHRIS CANNON

1.

FOR MR. PAUL R. NOE

Critics of Executive Order 13422 suggest that it will politicize the regulatory review
process, undercut Congress' prerogatives, and clear the way for politics and economics to
trump science and health and safety concerns. Others urge that the order makes the
regulatory review process more accountable, by placing more responsibility in the hands
of officials accountable to Congress, that the order brings development of significant
agency guidance documents into a process framework that long has applied to regulations,
and that the order in other respects largely carries torward the principles of Lxecutive
Order 12866. Based on your testimony at the hearing and your previously submitted
written testimony, you appear to agree with the latter view. In light of the written and oral
testimony of other witnesses at the hearing, could you please provide any additional
discussion of your views that would help the Subcommittee understand which of these
views is accurate and which is not, and why?

As explained in my written testimony, I believe that a careful review of the
amendments made by the Bush Order to the provisions in Executive Order 12866
for Regulatory Policy Officers and market failure analysis will show they are minor
changes to the existing language in E.O. 12866 and were not a significant change
from the status quo. I do believe that the new the provision for OMB review of
guidance documents is a significant and beneficial change from the status quo
that will promote the transparency, accountability and effectiveness of regulatory
programs. As explained in my written statement and in my response to Question 3
below, I believe there is a compelling foundation for interagency review of
significant guidance documents.

Some contend that Exceutive Order 13422 represents a "power grab” by the President
for authority residing in the federal agencies. Can't the order just reflect the Executive

exercising his responsibility and pre-existing authority to lead and direct the Lixecutive

Branch? Indeed, under our constitutional system, isn't that his duty?

Yes, and centralized regulatory review has been a tradition with every President,
Republicans and Democrats alike, since President Nixon.

What have been the chief arguments for bringing significant guidance documents into the
Hxecutive Order 12866 framework? Do you believe those arguments to be sound? 1f so,
pleasc explain in detail why, to the extent that detail in addition to that provided by your
prior oral and written testimony would help the Subcommittee understand this issue fully.

As OMB explained in the Preamble to its Bulletin on Good Guidance Practices,
there is a strong foundation for good guidance practices and interagency review of

1
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significant guidance documents. First, as a general matter, while guidance
generally has great value to regulated parties, the government, and the public,
concerns have been raised about instances where guidance documents were poorly
designed and implemented or improperly used to impose binding requirements on
regulated parties. OMB heard about those concerns through several rounds of
public comment.

It was eminently reasonable to conclude that significant guidances could benefit
from interagency review as provided in Executive Order 13422 and the other good
guidance practices established in OMB’s Bulletin. The strong foundation for the
good guidance practices reflected in President Bush’s Executive Order and the
OMB Bulletin stems from many sources, including court decisions invalidating
spurious rules, recommendations of the former Administrative Conference of the
United States, recommendations of the American Bar Association, the work of
various administrative law scholars, and the groundbreaking work of the Food and
Drug Administration to establish good guidance practices on its own initiative.
Ultimately, Congress endorsed what FDA did by requiring FDA to re-issue good
guidance practices in the form of a regulation under the Federal Food and Drug
Administration Modernization Act of 1997. The same concerns that Congress
raised at the time — public knowledge of, and access to, FDA guidance documents,
the lack of a systematic process for adopting guidance documents and for allowing
public input, and inconsistency in the use of guidance documents — apply to other
agencies as well.

Regarding this issue, I am submitting for inclusion in the Hearing Record two
recommendations of the Administrative Conference of the United States, an
excerpt from a Report and Recommendation of the American Bar Association, and
two articles from Professor Robert Anthony.

Concern has been expressed over Kxecutive Order 13422's requirement that an agency
identify in writing the market fallure or other problem that it thinks warrants new agency
action. Wasn't that already required, though? Do you think the Amendments materially
change anything in this regard? Please explain in detail why, to the extent that detail in
addition to that provided by your prior oral and written testimony would help the
Subcommittee understand this issue fully.

Yes, President Clinton’s Executive Order 12866 already required agencies to
identify in writing the market failure or other problem that the agency thought
warranted regulation. As I explained in my written and oral testimony, I believe
that a close review of the actual changes made to the provision for market failure
analysis in President Clinton’s Executive Order 12866 shows that these are very
minor changes.
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Moreover, the OMB guidelines issued during the Clinton Administration in many
respects provide a stronger endorsement of maket failure analysis than the Bush
Administration’s guidelines.

The primary OMB guidelines for cost-benefit analysis issued by the Clinton
Administration stated:

“I. STATEMENT OF NEED FOR THE PROPOSED ACTION

“In order to establish the need for the proposed action, that analysis
should discuss whether the problem constitutes a significant market
failure. If the problem does not constitute a market failure, the
analysis should provide an alternative demonstration of compelling
public need, such as improving governmental processes or
addressing distributional concerns. If the proposed action is a result
of a statutory or judicial directive, that should be so stated.

A. Market Failure

The analysis should determine whether there exists a market failure
that is likely to be significant. In particular, the analysis should
distinguish actual market failures from potential market failures that
can be resolved at relatively low cost by market participants.
Examples of the latter include spillover effects that affected parties
can effectively internalize by negotiation, and problems resulting
from information asymmetries that can be effectively resolved by the
affected parties through vertical integration. Once a significant
market failure has been identified, the analysis should show how
adequately the regulatory alternatives to be considered address the
specific market failure.

The major types of market failure include: externality, natural
monopoly, market power, and inadequate or asymmetric
information.

1. Externality. An externality occurs when one party’s actions impose
uncompensated benefits or costs on another. Environmental
problems are a classic case of externality. Another example is the
case of common property resources that may become congested or
overused, such as fisheries or the broadcast spectrum. A third
example is a “public good,” such as defense or basic scientific
research, which is distinguished by the fact that it is inefficient, or
impossible, to exclude individuals from its benefits.

* k) * * ¥
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.. .. Government action may have unintentional harmful effects on
the efficiency of market outcomes. For this reason, there should be a
presumption against the need for regulatory action that, on
conceptual grounds, are not expected to generate net benefits, except
in special circumstances. ...’

OMB, “Economic Analysis of Federal Regulations Under Executive Order 12866
(Jan. 11, 1996) (discussing in detail the importance of market failure analysis and
explaining externality, natural monopoly, market power, and asymmetric
information) (Emphasis added).

Another set of OMB guidelines issued during the Clinton Administration stated:

“Since the existence of a market failure analysis is not sufficient to
Justify government intervention, you should show that government
intervention to correct market failure is likely to do more good than
harm. Ifthe problem is not a significant market failure, you should
provide an alternative demonstration of compelling public need.”

OMB, M-00-08, “Guidelines to Standardize Measures of Costs and Benefits and
the Format of Accounting Statements (March 22, 2000), at p. 62 (Emphasis
added). Regarding this issue, [ am submitting for inclusion in the Hearing
Record excerpts from several OMB guidelines for economic analysis issued
during the Administrations of President George H. W. Bush, Bill Clinton, and
George W. Bush.

Many believe that considering potential regulations and guidance i the light shed by
cost-bencefit analysis, market fatlure analysis, and other types of cconomic analysis can
help us regulate smarter and more efticiently, in those cases where we need to. Do you
agree, and can you think of some important examples where that has been proven to be
the caser Please explain in detail why, to the extent that detail in addition to that
provided by your prior oral and written testimony would help the Subcommuittee
understand this issuc fully.

Yes. Applying careful regulatory analysis was a foundation of the Bush
Administration’s “smart regulation agenda,” which led to major regulations that
had about twice the annual benefits at almost half the cost compared with the
historic average. See OMB 2007 Draft Report to Congress on the Costs and
Benefits of Regulation at p. 2. The insights of regulatory analysis were a
foundation for many pro-regulation positions of OMB, including regarding
EPA’s Clean Air Interstate Rule, OMB’s prompt letter asking FDA to expedite
the Trans-Fat Labeling Rule, EPA’s Non-Road Diesel Emission Rule, and
DOT’s Corporate Average Fuel Economy Standards. While these rules were very
costly, OMB supported them because the benefits far exceeded the costs.

4
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Regarding this issue, I am submitting for inclusion in the Hearing Record an
excerpt from OMB’s 2007 Draft Report to Congress and an article by former
OIRA Administrator Dr. John Graham.
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INTRODUCTION AND SUMMARY

With one exception, the answer to the question in the title is “no.”
To use such nonlegislative documents to bind the public violates the Ad-
ministrative Procedure Act (APA) and dishonors our system of limited
government, This is true whether the agency attempts to bind the public
as a legal matter or as a practical matter.! An agency may not make
binding law except in accordance with the authorities and procedures
established by Congress. To make binding law through actions in the
nature of rulemaking, the agency must use legislative rules, which ordi-
narily must be made in accordance with the notice-and-comment prace-
dures specified by section 553 of the APA.2

1. An agency rule is “binding” when the agency treats it as dispositive of the issue It addresses,
A document that was not Issued legislatively, and which therefors cannot bs binding legally, is
nevertheless binding a5 @ practical maer I the agency treats it as dispositive of the lsaue it ade
dresses. Ses infra notes 79-94 and accompanying text.

2. 5US.C. § 553 (1988); see Chrysler Corp. v. Brown, 441 U.S, 281, 302-03 (1979); Batterton
v. Masshall, 648 F.2d €94, 701 (D.C. Cir, 1980) (“Advance notice and public participation are re-
quired for those actions that carry the force of law.™). An agency may make law throvgh adjudica-
tion, #s contrasted with rulemeking, withont complying with § 553 procedures or otherwise
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The sole category of exceptions—where an agency may permissibly
attempt to make a substantive nonlegislative rulemaking document bind-
ing on private ‘parties—is for interpretive rules.3 These are rules that
interpret statutory language which has some tangible meaning, rather
than empty or vagune language like “fair and equitable” or “in the public
interest.™* An agency may nonlegislatively announce or act upon an in-
terpretation that it intends to enforce in a binding way, so long as it stays
within the fair intendment of the statute and does not add substantive
content of its own.5 Because Congress has already acted legislatively, the
agency need not exercise its own delegated legislative authority. Its at-
tempts to enforce an interpretation can be viewed as simply implement-
ing existing positive law previously laid down by Congress. As a

observing the requirsments for making legislative rules, See fnfra text accompanying notes 33-36
and 41-48. This Articls is not concerned with the law made by adjudication. That the two styles of
Jawmaking are governed by widely differeat procedural requirements (strict for rules but loose for
adjudications) is an anomaly crested by Congress when it enacted § 333 and confirmed by the
Supreme Court in SEC v, Chenery Corp,, 332 U.S. 194 (1947), NLRB v. Wyman-Gordon Co., 394
U.8. 759 (1965), and NLRB v, Bell Aerospace Co., 416 U8, 267 (1974).

3. Legisiative rules made pursuant to specific exemptions in § 353, see infh2 text accompany-
ing notes 51-54, do not suppiy additional exceptions to the statements in the text sbout nunlegislative
documents, The exemptions in § 553 relieve the agency of having to follow that section’s notice-and-
comment procedures, but they do not relieve the agency of the need, if its ruls is to be binding, to
satisfy other requicements of legislative rulemaking. See InyTa text accompanying notes 41-48. Even
on & subject as to which its Jegislative rules would come within § 55¥'s exemption from notice-and-
comment procedure, the agency may not use a sonlegislative document to bind the publio, unless
that dooument is an interpretive rule.

4. See infra text accompanying notes 56-68,

S, See American Hosp, Ast’n v, Bowen, 834 F.2d 1037, 1043-46 (D.C. Cir. 1987) (differentiat-
ing “cascs in which an agency is merely explicating Congress® desires from those cases in which the
agenoy is adding substantive content of its own,” and speaking of & “classic example of an agency
zule held not to be interpretative—thus requiring notice and comment as & prersquisite to validity*’)
and authorities cited therein, *The function of § 553's first exception, that for ‘Interpretive rules,’ is
to allow agencles to explaln ambiguous terms in logislative ensotments without having to undertake
oumbersome procecdings.” Jd. at 1048; ses also Fertilizer Inst. v. BPA, 935 F.2d 1303, 1308 (D.C.
Cir. 1991) (“[A)s a general rule, an agenoy can declaro its understanding of what a statute requires
without providing notics and comment, but an agency oannot go beyond the text of = statute and
exercise its delegated powers without first providing adequate notice and comment.”); United Tech-
nologies Corp. v. BPA, 821 F.2d 714, 719-20 (D.C. Cir. 1987) (*[T]hcse cases show that what distin-
guishes interpretative from legislative rules is the lsgal base upon which the rule rests. If the rule is
based on specific statutory provisions, and its validity standa or falls on the correctness of the
agency’s interpretation of those provisions, it is an interpretative rule, If, however, the rule is based
on an agency’s powar to exerciss its Judgment as to how best to implement a general statutory
mandate, tha rule is ikely a legislative one.”); American Postal Workers Unlon v. United States
Postal Serv., 707 P.2d 348, 559-60 (D.C. Cir. 1983) (“As an Intorpretative rule, the new annuity
computation formula is exempt from the rulemaking requirements of tha APA, and OPM therefora
did not act uniawfully in promulgating it without notice and comment procesdings.”), cart. dended,
465 U.S. 1100 (1934); see also cases cited infra note 366,

It is cliché to observe that these distinctions are sometimes difficult to draw. That makes them
nono the less Indispensable to the analysis needed to identify unauthorized attempts to fasten binding
norms upon the public,
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practical matter, the agency in this way gives the interpretation a binding
effect.S The same is true where the agency interprets its own previously
promulgated legislative rules.

By contrast, when it does not merely interpret, but sets forth onto
new substantive ground through rules that it will make binding, the
agency must observe the legislative processes laid down by Congress.”
That i8, when an agency uses rules to set forth new policles that will bind
the public, it must promulgate them in the form qof legislative rules. The
statutory procedures for developing legislative rules serve values that
have deep importance for a fair and effective administrative process and
indeed for the maintenance of a democratic system of limited
government.?

6. By declaring that the glven Interpretation is ths one it will apply, or by basing enforcement
action upon it, or by routinely applying it to pass upon applications, the agency binds the affected
private partiss as a practical matter, ses infia text sccompanying notes 79-89 and 366-68, at least
until a court disapproves the interpretation. The agency treats the interpretation as dispositive of the
Question involved, and private parties can ignore it only at thelr peril. The privale parties are thus
bound practically even though the nonlegislatively promulgated interpretation docs not Jegally bind
them: An agenoy interpretation does not bind the courts and does not of its own force bind the
public unless it has been embodiod In o legislative rulo or other action carrying the force of law, as a
court is free to arrive at & different Interpreiation. Ses BEOC v. Arabian Am, Oil Co, 111 8. Ct.
1227, 1233-36 (1991); General Eles, Co. v. Gilbest, 429 U.S. 125, 141 (1976); Moston v. Rulx, 415
U.S. 199 (1974); Skidmore v. Swilt & Co., 323 U.8, 134 (1944); Metropolitan School Dlst, of Wayne
Township v. Davila, 969 F.2d 483, 493 (7th Cis. 1992); Robaxt A, Antkiony, Which Agency Interpre.
tatlons Should Bind Citizens and the Courts?, 7 YALS J, ON REG, 1, 3 .6, 39 (1990); infra note 366,

7. Administeative Procedure Act, § 4, 5 U.S.C. § 553 (1988); Chrysler Corp. v. Brown, 441
U.8. 281, 303 (1979); American Hosp. Ass'n, 834 F.2d at 1044-46. In addition to those of the APA,
other statutory requirements may specify the legislative rulemaking procedures in particular areas.
Eg., 13US.C § 57a (198%) (Padenl'l‘nde Commission); 20 U.S.C. § 1232 (1988) (Department of
Education).

The APA § 533 requirements, often called “notice-and-comment” procedures, call for publica-
tion of notice of the proposed rulemaking (including notice of any publio proceedings, of the logal
autharlty under which the rules are proposed, and cfﬂu terms oﬂl-uyroponl or the subjects and
issues Involved); opportunity for all d through submission of wrilten
views, with or without opportunity for oral prumﬁon;cmxdendoncﬂhcmmrpmemed,
publication of the rules, including a concise statemeat of thelr basla and purpase, in the Federal
Register. 5 U.S.C. § 553(2)(1).

Section 553 provides exemptions from thess requirements for “interpretative rules, general
statements of policy, [and] rules of agency organization, procedurs, or practice, /4. § 553(b)(A),
and when the agency “for good cause® finds “that notice and publlc procedure thereon are impracti-
cable, unnecessary, or contrary to the public intecest,” #d. § 553(b)(B). The exemptions for interpre-
tive nllecandpolkymlemmu are cantral topics of this Article,

In thelr adjudi fes often the propositions of Iaw or palicy that
fomedthchlslsohheitdedllom. ’l‘lmopmpodliuumnottrﬂld a1 rules by the APA, and are
not governed by the statement In the text. See /g/ra text accompanying notes 31-36, Nor are non.
substantive rules of ageacy organization, procedure, or practice govemned by the statement in the
text. See infra text acoompanying notes 53-54.

8. See Infra text accompanying notes 356-58,
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Except to the extent that they interpret specific statutory or regula-
tory language, then, nonlegislative rules like policy statements, guidances,
manuals and memoranda should not be used to bind the public.® While
these nonlegislative rules by deflnition cannot Jegally bind, agencies often
inappropriately issue them with the intent or effect of imposing a practi-
cal binding norm upan the regulated or benefited public. Such use of
nonlegislative policy documents is the capital problem addressed by this
Article.

Thus, under the taxonomy of the APA,© a rulemaking action that
the agency wishes to make binding upon affected persons must be either a
legislative rule (which binds legally) or an interpretive rule (which may
bind practically). All other substantive rulemaking documents—such as
policy statements, guidances, manuals, circnlars, memoranda, bulletins,
and the like—are in APA terminology “policy statemeats,”?! which the
agency is ot entitled to make binding, either es a legal matter or as a
practical matter. These issuances will sometimes be referred to as “non-
legislative policy documents” or “policy documents.”

This Article accordingly will advance the general recommendation,
based on the APA, that agencies observe legislative rulemaking proce-
dures for any action in the nature of rulemaking that is intended to im-
pose mandatory obligations or standards upon private parties, or that has
that effect. To the extent that agency pronouncements interpret specific
statutory or regulatory language, this general recommendation does not
apply. But the Article will separately recommend that interpretations
that substantially enlarge the jurisdiction exercised by the agency, or sub-
stantially change the obligations or entitlements of private parties, should
nevertheless be promulgated by legislative rulemaking procedures as a
matter of sound agency practice.12

5. All documents and actions like thess are “rules” within the APA definition, 5 U.S.C.
§ 351(4) (1988), and also are “policy statements” within the APA’s taxonomy, as explicated below,
infra text accompanying notes 65-70, “ ‘{R]ule’ means the whole or a past of en agency statsment of
Morpmm:ppwmm“mwwmhﬂmgmmormm
or polioy or describing the , OF practics requirements of an agency ... §
US.C, § 5514 Thadeﬁlﬂtlon ﬂmlududu dowmu and actions that do not hwthafomof
law (nonleglslative rules) ay well as those that do (legislative rules). The “agancy process for formu-
lating, amending, or repealing a rule” is defined as “rule making” by the APA. Id. § 551(5).

10. See infra Part L

11. See supra note 9; iqfhe text accompanying notes 65-70,

12, See Infra text accompanying notes 370-73,

The implementation of these recommendations will doubtless in some clrcumstances prove in-
convenient or costly ta the agency. See infha text sccompanying notes 380-81. In especially dificult
circumstances, the agency may rely upon the exemption from rulemaking requirements that applies
*when the agency for good causa finds (and incorporates the finding and a brief statement of reasons
therefor in the rules issued) that notice and public procedure thereon are impracticabls, unnecessary,
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The use of legislative rulemaking procedures ia not the only cure to
be prescribed for the misuse of nonlegislative documents described
herein. An agency has the option of issuing its policies in the form of
policy statements that are genuinely nonbinding, thereby bringing them
within the “policy statement” exemption from the APA’s rulemaking re-
quirements.’® When it chooses this course of action the agency should
observe an alternate process, by which it can assure that its documents
are not binding and therefore will not be invalidated on the ground that
they were not promuigated by the use of legislative rulemaking proce-
dures, To achieve these outcomes, the agency should stand ready to en-
tertain challenges to the policy in particular proceedings to which the
document may apply, and should observe a disciplined system for main-
taining an “open mind” when passing upon such challenges,

Finally, the Article recommends procedures through which an
agency, whenever it intends a rule to be legislative, should announce that
intention and inform the public abont the statutory authorities and pro-
cedures by which it has acted.

Although the subject is complex and evidence is laborlous to assem-
ble, it is manifest that nonobservance of APA rulemaking requirements is
widespread. Several agencies rely in major part upon nonlegislative issn-
ances to propagate new and changed elements in their regulatory or ben-
efit programs.’s This Article examines 2 number of agenoy attempts to
make nonlegislative policy documents bind the public.!® Frequently such
rules are not challenged in court, because the affected private parties can-
not afford the cost or the delay of litigation, or because for other practical

o contracy to the public intecest.” 5 U.SC. § 553(b)(%). Also available is the exception from publl-
cation requirements “as otherwiss provided by the agency for good causs found and published with
the rule.” Jd. § 333(d)(3). These “good canse” exceptions supply an adequate safely valve, and
unless the agency can {nvoke them it should follow the recommendations herein, See Arthur E.
Bonfield, Publle Particlpation in Fedsral Rulemaking Relating 1o Public Properiy, Loans, Grants
Benefits, or Contracts, 118 U. P, L. Rav. 540, 588-608 (1970),

13, Ses 5 U.S.C. § S33(b)(A) (1988); infra note 66; see also infra Part V.

14. Ses Infta text accompanying notes 359-63; sve also McLouth Steel Prods. Corp. v. Thomas,
838 F.2d 1317, 1325 (D.C, Clr. 198%) ("[A]n agency's open-mindedness in Individual procesdings
can substitute for a geaeral rulemaking . . . ); Paciflc Gas & Eleo, Co. v. Federal Power Comm'n,
506 F.2d 33, 39 (D.C. Cir. 1974) (*When the agency states that In subsequent proceedings it will
thoroughly consider not only the polloy’s applicability 1o the facts of & given case but also the under-
lying validity of the policy ftself, then tho agency intends to treat the order as n general statement of
poliey.”).

15, Bxamples are the Health Care Financing Administeation with respect to Medicare and
Medicaid, the Department of Education with respect to guaranteed student loans, the Federal Ene
ergy Regulatory Commission with respoct to regulation of pipalines, and the Nuclear Regulalory
Commisslon with respect 10 reactor safety.

16. See infra Parts ITE and V.
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reasons they must accept a needed agency approval or benefit on
whatever terms the agency sets.!?

The use of nonlegislative policy documents generally serves the im-
portant function of informing staff and the public about agency positions,
and in the great majority of instances is proper and indeed very valuable.
But the misuse of such documents—to bind, where legislative rules
should have been used—carries great costs, Affected members of the
public are likely to be confused or misled about the reach and legal qual-
ity of the standards the agency has imposed. One consequence of this
uncertainty can be that affected persons are unaware that the agency in-
tends to give its nonlegislative issuance binding effect. Probably more
often, though, the private partics realize all too clearly that the agency
will insist upon strict compliance, but conclude that thers is little they
can do to resist. In either case, the uncertainty can breed costly waste of
effort among private parties trying to puzzle out how far they are bound
or otherwise affected by the informal agency document.!®

Doubtless more costly yet is the tendency to overrcgulate that is
nurtured when the practice of making binding law by guidances, manu-
als, and memoranda is tolerated, If such nonlegislative actions can visit
upon the public the same practical effects as legislative actions do, but are
far easier to accomplish, agency heads (or, more frequently, subordinate
officials) will be enticed into using them. Where an agency can nonlegis-
latively impose standards and obligations that as a practical matter are
mandatory, it cases its work greatly in several undesirable ways. It es-
capes the delay and the challenge of allowing public participation in the
development of its rule,”? It probably escapes the toil and the discipline
of building a strong rulemaking record.®® It escapes the discipline of pre-
paring a statement of the basis and purpose justifying the rule2! It may
also escape APA publication requirements?? and Office of Management

17, In at least one case, Congress hes expressly precluded judiclal raview of faflaze to observe
§ 539s rulemaking requirements. 42 U.S.C. § 1395Mb)(3)(B) (1988) (natlonal coverage Medicare
determinations by Health and Human Services). Buf see Administrative Conference of the Unltad
States, Recommendation No. 87-8, Nationsl Coverage Determinations Under the Medicare Pro-
gram, 1 CFR. §305.87-8(4)Xb) (1992) (rocommending that Congress consider repealing
§ 139580L)CXE).

18, In some Instences, agencles misstats the nature of thelr rules. See, e.g., Chamber of Com-
metce v. OSHA, 636 F.2d 464 (D.C. Cir. 1980); Carro Metal Prod. v. Marshall, 620 F.2d 964, 975-
78, 981 (3d Cir. (980).

19. See 5 US.C. § S53(c) (1988).

20. Ses Motor Vehiclo Mfrs. Asen v. State Farm Mut. Auto. Ins. Co., 463 U8, 29, 42-43
(1983),

21, See 3 US.C. § 553(c); Stata Farm, 463 US. at 42-43, 57.

22. 5 US.C. §§ 552(a)(1)(D), 553(b)(c). The requirement to publish in the Federa! Register
“statements of general policy or Intecpretations of general applicability formulated and adopted by
the agency,” id, § 552(a)(1)(D), is honored far more frequently in the breach than in the observance,
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and Budget regulatory review.2® And if the agency can show that its
informal document is not final or ripe, it will escape immediate judicial
review# Indeed, for practicsl reasons it may escape judicial review
altogether.2s

One can readily understand how a governmental instrument 50
quick, cheap, largely unchecked and low in risk, and yet so effectual, may
tempt some agencies to slight the APA’s mandates.

A particularly perverse phenomenon arises from some courts' em~
phasis upon the discretion retained by the agency as an indicator of the
nonbinding character of its issuance.2® Under this approach, the more
disoretion the agency reserves in a document, the better are jts chances
that a court will hold that legislative rulemaking procedures were not
required, even though the public was plainly meant to be bound.?? The
theory is that the agency, by reserving discretion, has not bound iself,
But the incentives work the wrong way here. The prospect of avoiding
legislative procedures encourages the agency to be cagey rather than can-
did, and to state its rules loosely rather than precisely. A preferable test
would consider whether the constraints on private persons amount to a
binding of those persons. Otherwise, it is perfectly easy for a document to
reserve plenty of discretion for the agency to act variantly, even where it
makes clear that private parties will be held to strict conformity,28 Any
tactical advantage the agency may gain will come at the expense of clar-
ity and fairness to affected private persons.

23, Ste Bxeo, Order No. 12,291, 3 CF.R. 127 (Comp, 1981), reprinted in 5 U.S.C. § 601 note
(1988). But see Memorandum fran the Vice President to the Heads of Executive Departments and
Ageacies on the Regulatory Review Process 1 (March 22, 1991) “The Adminiatration has conslate
ently interpreted the Bxecutive Ordex 1o fnclude all policy guidance that affects the public, Sush
palloy zﬂdlmehduduuotoulyregnhﬂnmthﬂmpublkhd for notice and comment, but also
Strategy statements, guidelines, policy manusls, grant and loan Pprocedures, Advance Notloes of Pro-
posed Rule Making, press rel and other & ents ing or implementing regulatory
polioy that affects the public.”

24, See RICHARD J, PiERcE, JR. BT AL, ADMINISTRATIVE LAW AND PROCESS 180-206
(1985).

23, See National Solid Wasts Managemont Ass'n v, BPA, 27 Env't Rep. Cas. (BNA) 1366
(D.C. Cir. Oct. 27, 1987). ‘The court denicd a petition for review under RCRA of an EPA document
because it Iacked jurisdiction. The court stated that it has jurisdlction under § 7006 of RCRA
where the document is a “regulation, or requirement.” Jd. at 1567 (citing 42 US.C. § 6976(a)(1)
(1982)). The court noted fusther that whethara document Is a regulation orrequiremant depends on
several fuctors Including the agency’s awn ch fon of the de Id. at 1566, Whors
there was no regulation or requirement satisfying this test, there could be na Judlcla! review of an
agency action. Jd at 1567,

26, Sea infra Part V,

27. Ses infra text accampanying notes 305-08,

28. Consider, for example, the new 1991 EPA disclaimer form, infre text accompanying note
307,
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To countenance nonlegislative documents that bind is inevitably to
expand the agency’s discretion in a most undesirable way. Although the
public is bound the agency is not bound, as it would be had it nsed legis-
lative rules.3? It is easier for the agency to deviate from or change posi-
tions taken in policy statements, memoranda and ths like than it is to
deviate from or change those adopted through legislative processes,®
Additionally, it may be observed generally that nonlegislative documents
often are less clear and definite than legislative rules, and may enable the
agency to operate at a lower level of visibility, with greater discretion and
with fewer checks from the public and the courts.

Observance of legislative rulemaking requirements may appear bur-
densome to some agencies, One can realistically confront and assess the
practical difficulties, however, only after pursuing the greatest possible
clerity with regard to the concepts and requirements that these things
entail. That pursuit must be the first objective of this Article.

I. A SHORT TAXONOMICAL GUIDE TO AGENCY RULEMAKING

To subdue this problem, strong analytical tools are needed. The
courts lamentably have muddled critical concepts as to which clarity and
precision are essential for solution of the problem at hand. First, we
must be able to distinguish legislative from nonlegislative rules. Second,
we must be able to distinguish policy statements from interpretive rules.
Third, we must be able to identify the circumstances in which agencies
should use legislatively promulgated rules instead of nonlegislative rules
(which are either interpretive rules or policy statements).

29, See Service v, Dulles, 354 U.8. 363, 372 (1957) (sustaining the argument that “regulations
validly presoribed by a government adminlsteator are binding upon him as well as the citizen”);
Bosks v. Comingors, 177 U.8. 459, 467-70 (1900); see also United States v, One 1985 Mercedes, 917
F.2d 415, 423 (9th Clr. 1990) (“To provail on his claim that the agency impormissibly departed from
its own polloy in sclzing his property, Glonn nust establish that the policy in question had the force
and cffect of law™); Brock v. Cathedral Blulfy Shals Oil Co,, 796 F.2d 533, 536 (D.C. Cir. 1986)
(stating thet an agency “need not adhere to mere ‘general statement(s) of policy' ”); Doe v. Hamp-
ton, 566 F.2d 265, 278-82 (D.C, Cir. 1977).

30. Itis not clear whether the judictally established requirement of a reascned explanation for &
change in policy, see Motor Vehicles Mfrs. Ass’n v. State Faurm Mut. Auto. Ins. Co, 463 U.S. 29, 57
(1983), applics to nonlegislative doouments as well as to legislative rules oc policies adopted in for-
mal edjudications. Compare One 1985 Murcedes, 917 F.2d at 423 (“[Tlnterpretive rules, genersl
statements of policy or rules of agency organization, procedure or practice” do tiot have “the force
and effect of law.") wirh Telecommunications Research & Action Ctr. v. FCC, 800 F.24 1181, 1184
{o.cdr. 1936)("Wh¢nanlgennyund¢mhtoehmgntdapmfromudadngpolhiu,umm
forth and articul for ita d from prior norms.'). As a practical
matter, because nonlc;hllﬁvc dowmcnu are not casily ch.lllcnud when they may be deemed unripe
or not final, judiclal discipline over policy ckanges is minimized, See Middle Scuth Energy, Inc, v.
FERC, 747 P.2d 763, 772 (D.C. Cir. 1984), cers. dismissed sub nom. City of New Orleans v. Middle
South Encrgy, Ina, 473 U.S, 930 (1985).
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All of these distinctions arise under section 553 of the APA, whose
taxonomy I shall now briefly describe, This description will supply the
means to draw the first two of the distinctions just cited. The third is the
chief subject of this study, and will be treated at greater length.

A. Rules and Rulemaking

This Article is concerned only with agency actions that fall within
the APA’s definition of “rule” by constituting “the whole or part of an
agency statement of general or particular applicability and future effect
designed to implement, interpret, or prescribe law or policy or describing
the organization, procedure or practice requirements of an agency
- .1 Issuances encompassed by this definition come in a myriad of
formats and bear a myriad of labels: legislative rules, interpretive rules,
opinion letters, policy statements, policies, program policy letters, Dear
Colleague letters, regulatory guidance letters, rule interpretations, guid-
ances, guidelines, staff instructions, manuals, questions-and-answers, bul-
leting, advisory circulars, models, enforcement policies, action levels,
press releases, testimony before Congress, and many others,33

The agency process for formulating, amending, or repealing any
such “rule” is defined as “rolemaking” by the APA.® Final agenoy dis-
positions in matters that are not rulemakings are “adjudications,”+
which typically determine the entitlements, Habilities, or status of indi-
vidually named or identifiable parties. Agencies are entitled, without ob-
serving the statutory rulemaking procedure, to set forth in their
adjudicatory opinions the general propositions of law or policy that
formed the basis for the adjudicatory decisions.?s Though such state-
ments may create new agency law, they are not “rules,” and are not ad-
dressed in this Article,

31 SUSC § 551(4) (1988).

(Hr31~ See Natlonal Automatic Laundry & Cleaning Council v. Shultz, 443 F.2d 689, 701 (D.C.
. 1971).

33, SUSC § 55105,

34, Id. § 551(6), (7).

35. NLRB v. Bell Acrospace Co, 416 U.8, 267 (1974); SEC v. Chenory Corp,, 332 US. 194
(1547).

36. The author has previously addressed the problems of fabmess and effectiveness that agencles
engender when they rely for making their law upon a process of case-by-case adjudication instead of
rulemaking. Robest A. Anthony, Towards Stmplicity and Retionality In Comparauive Broadeast L
censing Proceedings, 24 STAN, L. Rav, 1, 51-55 (1971); see also infha nota 272, But nothing in the
present Article is intended to suggest that it isimproper for an agenoy to lay down, ag tho basls of its
adjudicatory decisions, general principles ta which it expects the publis to conform.
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B. Legislative and Nonlegisiative Rules

Rules are broadly classified as “legislative” and “nonlegislative.””s”
This classification is vital for the present analysis. The United States
Court of Appeals for the District of Columbia Circuit has stated: “The
distinction between legislative rules and interpretative rules or policy
statements [Le., the main categories of nonlegislative rules] has been de-
scribed at various times as ‘tenuous,’ ‘fuzzy,’ ‘blurred,’ and, perhaps
most picturesquely, ‘enshrouded in considerable smog.’ As Professor
Davis puts it, ‘the problem is baffling.’ **%

With respect, the distinctlon is very clear?® Legislative rules can
readily be differentiated from those that ars nonlegisiative. The

37. ‘The courts, unfortunately, sometimes confusingly use the term “substantive rule” to mean
“Yegistative rle.” Compors United Technologles Corp. v. BPA, 821 F.2d 714, 719 (D.C. Qir. 1987)
("dlnlngullhl] interpretive from legislative rules”) and American Hosp. Ass'n v. Bowen, 834 F.2d
1037, 1045 (D.C. Cir. 1987) (“whether a given agsnoy action s interpretive or leglslative') with id.
at 1045 (“the specicum between a clearly interpretive rule and & clearly substantive one is a hazy
eondmmm") and Cabals v Egger, 690 F.2d 234, 237 (D.C. Cir. 1980) (“distinguishing between

ivo and & rules™); see also Batterton v. Marshall, 648 F.2d 694, 701 (D.C. Cir.
1980) (equating * ‘legisllﬁve'ot‘s\lbmﬂva' rules™); Chrysler Corp. v. Brawn, 441 U.8, 281, 302-03
(1979). Reasons for the preferred usags, obssrved in this Article, were well expressed in
tan School Dist. of Wayne Township v. Dwih.mr.zd 488, 488 (7th Cir, 1992) “Wae find the use
of the term ‘substantive’ in this {aleading; an interpretation which explains the meaning of
the statuto can be just as ‘substantive® as & lqdo!tﬁve ruls, We prefer the interpretive/legitiative
terminology because it avaids any potentisl confusion.”

As used in this Article, the term “substantive rule” contrasts with “procedural rule,” and has &
meaning parallel to the cancept of “substantive law™—that is, s rule that creates or affects private
rights, dutiss or obligations. See BLACK'S LAW DICTIONARY 1429 (6th ed. 1990). This is correct
usage under the APA. Ses § US.C. § 553(d) (1988). The tarm “substantive rule,” therefors, em-
braces legislative rules, intespretive rules, and policy statements other than those cancerned with
procedure, peactice, or ageacy organization. See id, §§ S53(b)(A), 553(d); see also Joseph v, United
States Clvil Serv, Comm'n, 554 F.2d 1140, 1153 0,24 (D.C. Cir. 1977) (“Interpretative rulss may ba
substantive in the sense of addressing a substantive rather than 2 procedural issue of Iaw . . . ™),

This Articls also follows the widespread modern usage of substituting the word “Interpretive”
for the statutory term ™interpretative.” Ses 5 U.S.C. § S53(b)(A), ()(2). For brovity, the term
“polioy statements™ is used in place of the statute’s “‘general statements of policy.” Zd

38, Community Nutrition Inst. v. Young, 818 F.2d 943, 946 (D.C. Cir. 1947) (chtations
omitted).

39. Professor Koch had it right when, speaking of the distinction between interpretive rules and
legislative rules, hs wrote: “The distinction is not ‘fuzzy’ but clears a legislative ruls must be
promuigated pursuant to a kegislative grant of authority. The distinction fs troublesome not becsuse
it is unclear, but because it is not always casy to determine , . . ” Charles H. Koch, Jr,, Publlc
Procedures for the Promulgation of Interpretative Rules and General Statements of Policy, 64 Geo,
L.J. 1047, 1049 n.11 (1976); see Infra text accompanying notes 103-10,

Despite their language, the courts just quoted and the authorities they cited were not sddressing

the distinction between leghlative and nonleglslative rules (intespretive rles and policy statements).
Rather, thny were gupplln. with the qumiun of whether a rule that plainly was nonlegisiative
should be invalid: ded b the agency should have promulgated it through legisia-

tive rulemaking ptowlura-—ﬂnt is, whether it shauld have been a legislative rule. That Inquiryisa
central focus of the present study,

HeinOnline -- 41 Duke L. J. 1321 1991-1992



156

1322 DUKE LAW JOURNAL [Val. 41:1311

fundamental idea is that a “legislative rule is the product of an sxercise of
delegated legislative power to make law through rules,'*0

More particularly, a rule qualifies as legislative if all of the following
requirements are met: 1) The agency must possess delegated statutory
authority to act with respect to the subject matter of the rule. 2) Pro-
mulgation of the rule must be an intentional exercise of that delegated
authority.4? 3) The agency must also possess delegated statutory author-
ity to make rules with the force of law.® 4) Promulgation of the rule
must be an intentional exercise of the authority to make rules with the
force of law.#¢ 5) Promulgation of the rule must be an effective sxercise
of that authority.** 6) The promulgation must observe procedures man-
dated by the agency’s organic statute and by the APA 46 Particularly,
unless it falls within an exemption in the organio Iegislation or in the
APA, the rule must be developed through public notice-and-comment
procedures*” and be published in the Federal Reglster.*s For purposes of
this Article, the most important of the requirements is the sixth,

40. 2 KBNNEBTH C. DAVIS, ADMINISTRATIVE Law TREATISE § 718 (2d ed. 1979); see also
Joseph v. United States Civil Serv, Comm’n, 554 F.2d 1140, 1153 n.24 (D.C. Cir. 1977)

The relevant distinction between legishtivs and interpretative or any other nonlegislative
A hey ars e st o e o oo S sy wnd et it
12 are on the ro
decision embodied in the ruls, powe

41. Chrysler Corp. v. Brown, 441 U.S. 281, 302-03 (1979). In the case of interpretation of a
statute that the ageacy hes the primary responsibility to sdminister, suoh » delegation as o subjeot
matter may be implied from ﬂulilmououmbl;nﬂyolmlmmouthpolml in questlon, Chove
ron USA. Ino. v. Natural Resources Defense Council, Inc., 467 U4, 837, 842-44 (1984); seu
Anthony, supra note 6, at 31-35, One may speculate that the Suprems Court, when presented with o
proper caso, s Tikely to establish & similar presumption for rulos that do not involve interpretations,

42, See DAvIS, supra note 40, §§ 7:10-7:11.

43, Chrysler Corp., 441 US. at 302; Batterton v. Marshall, 648 F.2d 694, 701 (D.C. Cir, 1980),
Agmwlmmmdmmmgmmommlyummimmwm the agency to
issus rules having legislalive forca. Ses, e.g, National Nutritional Foods Ass'n v, Welnbergor, 512
F.2d 688 (2d Cir.), cert. denied, 423 US. 827 (1978).

44. The agency may possess such authority, but intend o produce anly a policy statement,
which of course is not legislative. See Barterton, 648 R.2d at 702; DAVIS, supra note 40, §§ 7:10
1.

45. The issuance cannot be a leglalative one if it ia set forth In some format as to which the
ageacy lacks statutory authority ta act with the force of Iaw. See Anthony, supra nole 6, at 36.40,
Also, if the agency retins @ great deal of disoretion to act at variance with the statement It has
issued, the i might not rep an effective execcise of the rulemaking authority, See
Guardian Fed. Sav. & Loan Ass’n v. Federal Sav, & Loan Ins. Corp., 589 F.2d 658, 667-68 (D.C.
Cir. 1978). However, if the agency Intends that private partles are to bo bound, the fact that discro-
tion is rotained should not relieve the agency fram observing the procedural and other requirements
for promulgation of & legislative ruls, See Infia Part V,

46, Chrysler Corp., 441 U S, at 302-03, 31%.

41. 5US.C § 553 (1988).

48. Zd. §§ 552()(1), 35300, ().
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An agency’s issuance i8 a valid legislative rule if and only if it meets
all six of these requirements. Al substantive rules that do not fit this tem-
plate are nonlegislative. They are either interpretive rules (if they Interpret
specific statutory or regulatary language) or policy statements (if they do
not).

The APA requires the use of legislative rulemaking procedures for
every rule unless the rule falls within one of the statutory exceptions.+?
The courts have repeatedly declared that the exceptions are to be nar-
rowly construed and reluctently recognized, so as not to defeat the salu-
tary purposes behind the notice-and-comment provisions of section
553.% For present purposes we muyst lay to the side the exceptions per-
taining to the subject matter of rules®! and to the existence of good cause
to dispense with the statutory procedures.2 These exceptions do not re-
late to the rules’ legal quality. And the exception for rules of agency
organization, procedure or practice is also set to the side. It bears only
peripherally on the present study,* which is concerned with agency con-
trol or guidance of private conduct—that is, with substantive rather than
procedural rules.*¢ The exceptions that are of concern here are those for
interpretive rules and policy statements.’®

C. Interpretive Rules and Policy Statements

Our focus, then, is upon substantive rules, which under the APA
may be 1) legislative rules, 2) interpretive rules, or 3) policy statements. 5
This is the entire universe of substantive rules.

49, Id. § 553; see, e.g., W.C. v. Bowen, 807 F.2d 1502, 1504 (9th Cir. 1987); Thomas v, New
York, 802 F.2d 1443, 1446-47 (D.C. Cir. 1986), cert. denled, 482 U.8. 919 (1987); Batterton v.
Marshall, 648 F.2d 694, 700-01, 710 (D.C. Cir. 198C); Toxaca, Ino. v, Pederal Power Comm’n, 412
F.2d 740, 742-43, 745 (34 Cir. 1969).

50. See United States v. Picclotto, 875 F.2d 345, 347 (D.C. Clr. 1989); American Hosp, Ass'n
v. Bowen, 834 F.2d 1037, 1044-45 (D.C. Cir. 1987) and cases cited therein. On tho benefits and
caats of notico-and-comment procedures, ses Michael Asimow, Nonlagislattve Rulemaking and Reg-
ulatory Reform, 1985 Duxe LJ, 381, 402-09.

81, SUS.C. § 553(a)(Y) (nvolving military or foreign affairs funotions); id. § 533(e)(2) (involv-
ing agenoy management, personnel, publis property, loans, grants, beneiits, or contracts).

52. Id. § 553(b)(B).

33. The question of when legislative rulemaking should be used for rules that arguably are
procedural was pressnted in Air Transp. Ass'n of Am, v. Department of Transp,, 900 F.2d 369
(D.C. Cir. 1990), Jucigment vacated as moot, 111 8, Ct. 544 (1991), and is the subject of Administea-
tive Conference of the United States, Recommendation No. 92-1, Ths Procedural and Practice Rule
Exemption from the APA Not{ce-and-Comment Rulemaking Requirements (to be codified at 1
CF.R. § 308.92.1). .

54, See supra note 37.

55, SUS.C, § 553(0)(A).

56. See supra nots 37, The label placed upon the rule by the egenoy, “while relevant, is not
dispositive,” General Motors Corp. v. Ruckelshsus, 742 F.2d 1561, 1565 (D.C. Cir. 1984), cert.
denied, 471 US. 1074 (1985).
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At this point, it is useful to envision a simple grid. Norms that in-
terpret can be issued either legislatively or nonlegislatively. Norms that
do not interpret can also be issued either legislatively or nonlegislatively.
All issued legislatively under the tests stated aboves? are legislative rules,
whether they interpret or not. Thoss that are not legislative are cither
interpretive rules or policy statements, depending upon whether they in-
terpret or not.

Because they are both nonlegislative, interpretive rules and policy
statements are often usefully discussed together,® as in the subheading
just above. But they are critically different for present purposes. The
critical difference is that the courts do not treat interpretations as making
new law, on the theory that they merely restate or explain the preexisting
legislative acts and intentions of Congress.® By contrast policy state-
ments, although within the agency’s authority, do not rest upon existing
positive legislation that has tangible meaning.% Neither Congress nor
the agency, acting legislatively, has already made the law that the policy
statements express. Thus these documents are looked upon as creating
new policy, albeit not legally binding policy as the documents were not
promulgated legislatively,st

57. See supra text accompanying notes 39.48,

38, Eg, Batterton v. Marshall, 648 F.2d 694, 702 (D.C. Cir. 1980) (treating both Interprotive
and policy expressions together under the tarm *“non-binding action"); PRTER L. Sraauss, AN IN-
TRODUCTION TO ADMINISTRATIVE JUSTICE IN THE UNITED STATES 15758 (1989) (analyzing the
impact of “interpretive rules and other iks formulations™); Michael Astmow, Public Participation in
the Adopsion of Intergretive Rules and Policy Statements, 75 Micu, L, REV. 320, 523 (1977) (con-
tragting “nonlegislative rulese”—both interpretive rules and policy statements—with “logisiative
rules”); Koch, supra note 39, at 1049-53.

39. Amerlcan Hosp, Ass"n v. Bowen, 834 F.2d 1037, 1045 (D.C. Cir. 1987) (“agoncy is mercly
explicating Congress’ desires™); General Motors, 742 F.2d at 1565; Citizens to Save Spencer County
v. EPA, 600 F.2d 844, 876 (D.C. Cir. 1979); Pestkoff v, Secretary of Labor, 501 F.2d 757, 763 n.12
(D.C. Cir.), cert. denied, 419 U.8, 1038 (1974); American President Lines, Ltd, v. FMC, 316 F.24
419, 421-22 (D.C. Cir. 1963); Gibson Wine Co. v. Snyder, 194 F.2d 329, 331 (D.C. Cir, 1952),

60. See United Technologles Corp. v. EPA, 82 F.2d 714, 719-20 (D.C. Cir. 1987). The court
used the term “legislative rules” to refor to nonlegislatively promulgated rules of the sort herein
dofined as “policy statements.” See Infra notes 65-65 and accompanying text,

61. “A binding pollcy is an oxymoron.” Vietnam Voterans of Am. v, Secretary of the Navy,
843 F.2d 528, 337 (D.C. Cir. 1988); se¢ Anthony, suprz note 6, at 2-6, 55-38.
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An interpretive rule is an agency statement that was not issued legis-
latively and that interprets language of a statutes? (or of an existing legis-
lative rule)3 that has some tangible meaning.$¢

A policy statement is an agency statement of substantive law or pol-
icy, of general or particular applicability and future effect,s that was not
issued legislatively and is not an interpretive rule.5®

62, * ‘An interpretative rule is one which does not have the full force and effect of a substantive
{legistative] rule but which i3 in ths form of an explanation of particular terms in an Act.’* Gibson
Wine, 194 F.2d at 331 (quoting David Reich, Rulernaking Under the Administrative Procedure Act,
7 N.Y.U. Scu. L, INST. PrOC. 492, 516 (1947)), quoted in Amarican Hosp. Ass’n, 834 P.2d at 1043,
in Batterton, 648 F.2d at 703, and numerouy other ceses, “If the rule is based on specific statutory
provisions, and its validity stands or fulls on the correctness of the agency’s interpretation of thoss
provisions, it is an P ive rule.” United Technologies, 821 F.2d at 719-20.

Amln!hupupoﬂed lolnmpxuakuomsmuw term like “Just and reasonable™ or “pube
ic i ™ would not be interpretive; if it wers issued by lcgislative
mlemnldn;ltmuldbnulegimﬂwmh but if not, such & rule would be a policy statement, Se¢
Infra notes 6364 and accompanying text. Buf sse Friedrich v. Secretary of Hoalth & Human Serva.,
894 F.2d 829, 837 (6th Cir.) (articulation of what is * bleand y” in particular ciscum-
stances held to be interpretive), corr. denfed, 111 8. Ct. 59 (1990)

63. Eg, Indlana Dep’t of Public Welfare v. Sullivan, 934 F.2d 833, 856 (7th Clr, 1991); Nason
v. Kennebes County CETA, 646 F.2d 10, 13 (st Cir. 1981); National Ass’n of Ins, Agents, Inc. v,
Board of Governors, Fed. Reserve Sys., 489 F.2d 1268, 1270 (D.C. Cic. 1974).

64. A rule that interprets statutory or regulatory languags having specific meaning can bo
either legislative or interpretiva. The fact that it interprets a siatute does not reduce a legisiative ruls
to the status of un interpretive rule. A, classic cass of statutory Interpretation by means of a legisia-
tive rule s Chevron U.S.A. Ine. v. Natural Resources Defense Council, Ino,, 467 U.S. 837 (1934). I
would hazard the guess that & majority of leglslative rules involve interprotation of statutes.

Imuhnmhmnyohhnmu.homm,mbemllundemoodwmuutmcmmle

fon must always be a mere nonlegislative rule, even if the rule had been
pmmulpted Iegilhlively Eg., Gibson Wine, 194 F.2d at 329-31 ("“[Untecpretive rules are state-
monts as to what the administrative officer thinks the statute or regnlation means.™), guoted in Amer-
ican Hosp, Ass'n, 834 F.2d at 1043. ‘The original calpsit in this respect may bave been the “working
deflnition” offered by the Justice Department: “Tuterpretative Rules—tules or statements fssued by
an agency to advise the puhlis of the agency’s jon of ths and rules which it adminls-
fen” U.8, DEPF'T OF JUSTICE, ATTORNEY GENERAL'S MANUAL ON THE ADMINISTRATIVE PRO-
CEDURE ACT 30 n.3 (1947) [hereinafter ATTORNEY GENERAL’S MANUALL

65. See the APA definition of “rule,” supra text accompanying note 31.

66, 1t is sald that policy statements are “designed to inform rather than to control.” American
Trucking Ass'ns v, ICC, 659 F.2d 452, 462 (5th Cir. 1981), cerr. denied, 460 U.S. 1022 (1983). And
whils policy statements often “advise the public prospestively of the manner in which the agency
proposes to exercise a discretionary power,” ATTORNBY GENERAL'S MANUAL, supra note 64, at 30
n.3, and perhaps always shouid do o, it is obvious that the category cannot be confined to state.
ments of these sorts, For example, 1 nonlegislative document declaring a policy that purports to
control or gulde privats parties’ conduct is & policy statement. Whether it should have been issued
as g legislative rule instead of a3 & policy statement is & separate question. A document's classifica-
tion as n policy statement does not {pso facto quallfy it for the policy statement exemption from
§ 553's legislative rulemaking requirements, To be exempt, the must be {ve and not
intended to be binding. See McLouth Stecl Prods, Corp, v. Thomas, $38 F.2d 1317, 1320-21, 1323
(D.C. Cir. 1988); Community Nutrition Inst. v. Young, 818 F.2d 943, 945-47, 949 (D.C. Cir. 1987);
Pacific Gas & Elec. Co. v. Federal Power Comm'n, 506 F.2d 33, 37-39 (D.C. Clr. 1974); cascs cited
infra notes 274-303; infra Part V.
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If the document goes beyond a fair interpretation of existing legisla-
tion, it is not an interpretive rule.®* Because it was not promulgated
legislatively, it cannot be a legislative rule; it therafore is a policy state-
ment. This is not merely the logical classification, but the proper one, as
the agency is making policy in an area not specifically governed by the
existing law.s®

Al substantive nonlegislative issuances that are not interpretive rules
are policy statements—whether they are captioned or issued as policy state-
ments or manuals or guldances or memoranda or circulars or press re-
leases or even as interpretations.

The cases are replete with statements to the effect that policy state-
ments are “designed to inform rather than to control.”™ But many pal-
ioy statements—and manuals, guidances memoranda and the like that
fall within the category of policy statements—manifestly are “designed
to control.” These are the principal concern of this Axticle.

I have said that a substantive nonlegislative rule must be either an
interpretive rule or a policy statement. Rather surprisingly, this perhaps
self-evident proposition has eluded most courts and commentators, at
least in the terminology they have chosen.

On the distinotions between Interpretive rules and policy statements, and between those forms
of nonlegislative rules and legisiative rules, se genorally 1 CHARLES H. Kocy, TR, ADMINISTRA-
TIVE LAW AND PRACTICE §§ 3.23-3.26 (1983); Asimow, supra note 50, at 383-401; Arthur B, Bon-
field, Some Tentative Thoughts on Public Participation in the Making of Interpretative Rules and
General Statememss of Policy Under the A.P.A., 23 ADNIN, L. Rav. 101, 108-17 (1971),

67. See supra text accompanying notes 3-6, In a leading case, Chiel Judge Patricia Wald sum.
marized the D.C. Circuit muhvh:“nmmllvnu;hﬂodilﬂn;ubhmhwhbhmmnoyu
merely explicating Congress’ desires from those eases in which the agenoy Is adding substantlve
content of its own.” American Hosp. Ass'n v, Bowen, 834 F.2d 1037, 1045 D.C, Cir, 1987),

68, Ses United Technologies Corp v. EPA, 821 F.24 714, 719 (D.C. Cir, 1987) (“[R)ules in
which the agenoy sought to fill gaps and inconsistencies left by tha statutory schema . . . ploked up
where the statute left off} by no stretoh of the imagination could [they] have been darived by mera
“Interpretation™ of the instructions of Cangress. ™) (quoting Citizens to Save Spencer County v,
EPA, €00 F.2d 844, 879 (D.C. Cir. 1979)); Cabais v. Egger, 690 F.2d 234, 239 {©.C. Cir, 1982)
(“These rules.. . . impose an obligation on the states not found tn the statute [tself, It cannot reagon-
lblyban;udthnnhmrulummerdyhterprmﬂve.");maka Flrst Bancocporation v. Board of
Govemaors, Fed. Rescrve Sys., 728 F.2d 434, 438 (10th Gir, 1584) (“[T}he Board abused jts disore-
tion by improperly attempting to proposs legialative policy by an adjudicative order. Implicit in our
hnﬁomn‘ed).h & rejection of the Board’s contention that this Is an Interpretative ruls . . , ,”) (citations
omitt :

69. Consider, for example, what was sald abont the doouments involved in Yerrl's Ceramlo
Ats, Inc. v. Consumer Prod. Safety Comm’n, 874 F.2d 208, 207-08 (4th Clr. 1989) (“more is Ins
volved than mere ‘interpretation’ *); Cabais, 690 F.2d at 239 (rules and formulse “impose an obliga-
tion on the states not found in the statuts itself"); Chamber of Commerce of the United States v.
OSHA, 636 F.2d 464, 468-69 (D.C. Cir. 1980) (nonlogislatively issusd “regulation does not merely
explain tho statute"); Citlzens to Save Spencer County v. EPA, 600 F.2d 844, 878-79 (D.C. Clr.
1979) (rules “founded on no explicit provisions passed by Congress”).

70. Amerlcan Trucking, 659 F.2d at 462,
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Although documents were plainly nonlegislative (because they were
not promulgated by notice-and-commeat procedures), courts nevesthe-
less in many cases have regularly asked whether such documents “are”
legislative rules?! rather than interpretive rules™ or policy statements.™
This method of framing the issue begs the real question and seems to me
to have bred unending confusion. For precision’s sake, we must insist
that these documents cannot “be” legislative rules, as they were not is-
sued legislatively. What the courts in these cases plainly were looking for
was whether the agency was #rying to issue a rule that was legislative in
nature. Did the agency, for example, attempt to “implement o general
statutory mandate”? or “intend[] to create new law, rights or duties”™

_or *“impose an obligation . . . not found in the statute itself”?¢ or “at-
tempt[] . . . to supplement the Act, not simply to construe it"?? or “con-
clusively determine[] the . . . trigger [for] the . . . program allocations™?7®
In short, did the agency’s nonlegislative action bind or attempt to bind
the affected public?

Thus, the proper question in these cases is not whether the policy
document is a legislative rule. Rather, the proper question is whether the
nonlegislative document should have been issued as a legistative rule in
the circumstances. The key to that question is, I believe, quite clear,
based on analysis of the APA and of the many decided cases: Did the
agency intend the document to bind? Has the agency given it binding ef-
fect? Tf the answer to cither of these questions is “yes,” the document
should have been issued as a legislative rule.

II. NONLEGISLATIVE RULBS WITH BINDING EFFECT

Legislative rules?™ have the force of law and are legally binding
upon the courts, the agency, and the public.® Nonlegislative rules

71. Sometimes called & “substantive rule,” see supra note 37.

72, Eg, Pertilizer Inst. v. EPA, 935 F.2d 1303, 130708 (D.C. Cir. 1991) (citing General Mo-
tors Corp. v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir. 1984), cert. denied, 471 U.8. 1074
(1985)); American Hosp. Ass'n v. Bowen, 834 F.2d 1037, 1045-46 (D.C. Cir, 1987); United Technol-
ogles Corp, v, EPA, 821 F.2d 714, 71920 D.C. Cir. 1987).

73. Rg, McLouth Steel Prods. Corp, v. Thomas, 338 F.2d 1317, 1320-22 (D.C. Cir. 1988);
Community Nutrition Inst. v. Young, 8§18 F.2d 943, 946 (D.C. Clr. 1987) and cascs cited therein;
Pacific Gas & Elec. Co. v. Federal Power Comm'n, 506 F.2d 33, 37-38 (D.C. Cir. 1974).

74. United Technologles, 821 F.2d at 720.

15, Fertilizer Inst., 935 F.2d at 1307-08 (quoting General Motors, 742 .24 at 1563).

76, Cabais v. Bgger, 690 ¥.2d 234, 239 (D.C. Cir. 1982).

17. Chamber of Commerce of the United States v. OSHA, 636 F.2d 464, 469 (D.C. Cir, 1980),

78. Batterton v. Marshall, 648 F.2d 694, 706 (D.C. Cir. 1980).

79. See supra text accompanying notes 41-48.

80. Ses Anthony, supra note 6, at 3 n.6, 39, More preoisely, rules are binding and have the
forcs of law when a court may not review them freely, bt must accopt them unless they are contrary
to statute or unceasonable. Jd.
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(interpretive rules and policy statements), by definition, are not Jegally
binding on the courts, the agency, or the public.

This Article deals with nonlegislative rules that have the purpose or
effect of binding the public as @ practical matter. These are nonlegislative
documents that are intended to impose mandatory standards or obliga-
tions, or that as a practical matter are given that effect.5!

In general, a nonlegislative document is binding as a practical mat-
ter if the agency treats it the same way it treats a legislative rule—that is,
as dispositive of the issues that it addresses—or leads the affected public
to believe it will treat the document that way. Certain indicia that non-
legislative documents are binding in this practical sense are clearly
identifiable,

Obviously, agency enforcement action based upon nonobservance of
the nonlegislative document, or the threat of such action, bespeaks a
clear intent to bind and indeed puts it into execution.®> Here the eating is
the proof of the pudding.

Similarly, in the setting of agency actions that pass upon applica-
tions for approvals, permits, benefits, and the like, regular application of
tha standards set forth in the document evidences both the intent to bind
and a practical binding effect.®

A document will have practical binding effect before it is actually
applied if the affected private parties are reasonably led to believe that
failure to conform will bring adverse consequences, such as an enforce-
ment action® or denial of an application,®s If the document is couched

81. This understanding, that the binding effects are practioal ones and not lega! ones, clarifies
one of the many terminological inexactitudes that plague this field, the so-called “legal effect™ test,
Profe Asi; bas ized the usage of some courts and commentators: “The prevaillng
standard for distinguishing legislative and interpretiva rules can be desoribed as the “legal cffeot’ test,
If a rule explaining the meaning of language actuelly mekes ‘new law,’ as opposed to merely intere
preting ‘existing law," It is legislative.” Astmow, supra note 50, at 394. I suggest that greatly {m-
proved clarity will be achieved if it is realized that under this “test” the court Is actually Jooking for
practical binding effects, not legally binding ones. (And of course the ruls is not legislative when it
was not promulgated legislatively.)

82. Eg., United States v. Plcclotto, §75 F.2d 345 (D.C. Clr. 1989) (convictlon based on viola«
tion of nonlegistative Park Servics dooument reversed). Other examples of these categories of practl-
cal bindingness are set forth in Part IIL

83. Eg, MoLouth Steel Prods. Corp, v. Thomas, 838 F.2d 1317, 1321 (D.C. Cir. 1988) (“1ater

duct applying it confirms [the] binding character” of the modal, also evidenced by mandatory
language).

84 ZBg., Jorri's Ceramio Asts, Inc. v. Consumer Prod. Safoty Comm™, 874 F.2d 208, 208 (4th
Cir. 1989) (“{T}he proposed statement has the clear intent of . . . providing the Commission with
power to enforce violations of a new rule.”),

85, Eg., Linoz v. Heckler, 800 F.2d 871 (91k Cir, 1986) (denlal of Medicare coverage based on
manual).
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in mandatory language,® or in terms indicating that it will be regularly
applied,’” a binding intent is strongly evidenced.?®® In some circum-
stances, if the language of the document is such that private parties can
rely on it a8 a norm or safe harbor by which to shape their actions, it can
be binding as a practical matter.s®

It is possible that an agency will use mandatory or rigid language
even though it does not intend the document to be regularly applied
without further consideration. There is nevertheless a practical binding
effect if private parties suffer or reasonably believe they will suffer by
noncompliance. This phenomenon can occur especially where the docu-
ment is issued at headquarters but administered in the fleld.®
Mandatory language in the document mey combine with the routinized
behavior of the field staff to produce a practical binding effect upon af-
fected private parties. Although the docoment may not have been in-
tended to be “finally determinative of the issues or rights to which it ia
addressed,”?! its practical effect is to bind, and affected persons may not
e able to risk noncompliance to test it. Similarly, 2 document that ini-
tially was intended to be nonbinding, or one as to which the intent was
unclear, may harden into a fixed rule, with binding effect, by repeated
application.”

A further emblem of practical binding effect is the absence of an
opportunity for affected private parties to be heard on proposed policy

86, Eg, Commmity Nutrition Inst. v. Young, 818 F2d 943, 947 ®.C. Cir. 1987)
{ datory, definitive language is  powerful, sven potentially dispositive, factor™ suggesting that
the nonlegisiative rules were “presently binding norms™).

87, Eg, American Bus Ass'n v. United States, 627 P.2d 525, 532 (D.C. Cir, 1980) (“in reality &
flat rule of eligibility”) (quoting United States x rel. Paroo v. Morris, 426 F. Supp. 976, 984 (BD.
Pa. 1977)).

B88. Closely parailel is the pt of expected conformity, which fs imp in d fning
whether agency action is final, FYC v. Standard Ol Ca., 449 U.S. 232 (1980), or ripe for judiclal
revisw, Abbott Labe. v. Gardner, 387 U.S. 136 (1967). “‘Characteristics indicating fiuality include
providing a ‘definitive’ statement of the agency’s position, having a ‘direct and immediate’ effect on
the day-to-day business of the complaining parties, having the 'status of Iaw,’ and carrying the expeo-
tation of {mmediate complance with [jts] terms.’” Southorn Cal. Aarlal Advertisers” Aw'n v,
FAA, 881 F.2d 672, 675 (9th Cir. 1989).

99, See ag, Alaska v. Depsriment of Transp, 868 F.2d 441 (D.C. Cir. 1989); Community
Nutrition, 818 F.2d at 943; ses also Public Citizen, Ina. v, NRC, 940 F.2d 679 (D.C. Cir. 1991).

90, See Infra Part VI,

91, Pacific Gas & Elec. Co, v. Federal Power Comm’n, 506 F.2d 33, 38 (D.C. Cir. 1974).

92, “Whero the language and context of a statement are inconclusive, we have tarned to the
agency's actual applications” Public Qltisen, 940 F.2d at 682 (Williams, ) (citing MoLouth Steel
Prods. Corp. v. Thomas, 838 F.2d 1317 (D.C. Cir. 1988)); Comumunlty Nutrition, 818 F.2d at 943;
Batterton v. Marshall, 648 F.2d 694 (D.C. Clr. 1980); American Bus Ase’'n v. United States, 627
P.2d 525 (D.C. Cir. 1980); ses also American Hosp. Ass'n v. Bawen, 834 F.2d 1037, 1036.57 (D.C.
Cir. 1987) (“[Wlhere the agency’s characterization of its otion would fit them cleanly into a § 353
exemption, we think it the most prudent course to await the sharpened faocts that come from the
actual workings of the regulation . . . .™); fafte notes 314-15 and accompanying text.
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alternatives, before the policy set forth in the document is concretely ap-
plied to them, and to have their proposals considered with an open mind
by the agency’s policymakers. I the document is to be applied rigidly to
private persons without first affording them a realistic chance to chal-
lenge its policy, its binding effect is evident. By the seme token, if the
agency affords such an opportunity and genuinely is open to reconsidera-
tion of the policy, the docnment shows neither the intent to bind nor
such an effect,?

All of these practical binding effects will be more severs where the
affected private parties, for practical reasons, cannot invoke the aid of the
courts to challenge the documents. For example, regulations may re-
quire the exhaustion of lengthy intra-agency appeals before the chal-
lenged permit can be used, even on the agency’s terms.54

Applying the above guides to determine when a document has prac-
tical binding force may not always be easy, As Chief Judge Patricia
Wald has well observed with respect to one aspect of the problem,
“[d]etermining whether a given agency action is interpretive or legisla-
tivess is an extraordinarily case-specific endeavor.”¢ Similarly, Judge
Kenneth Starr, having stated that a “legislative rule is recognizable by
virtue of its binding effect,”s” declared that “[tJhis definitional principle,
however, is hardly self-executing,”** and cited a number of “factors” to
be examined.% That standards have a mathematical or mechanical
quality is not determinative of the agency’s intent or use of them to

93. The courts often say that a document Is not “legislative” (or not “substantive)—meaning
that It need not havs been issued legislatively—if the agency has reserved disoretion to act at vack
ance with it. This notion, which I beliove is Sawed, is discussed below. See fnfia Pant V.

94, See, 0.8, 40 CFR. § 124.15, .19 (1991) (EPA).

95. Under the analysis and terminology set forth above, this effort Is to distinguish an Interpre.
tive rule (as to which Isgislative ralemaking is not required despite the agency's efforts 1o bind) from
2 document that goes beyond interpretation and sets forth new Jaw which the agency intends to bs
binding. Thelatter document Is not a legisiative ruls, since it was not promulgated legislatively, It is
a policy statement that should have been issued as & legislative rule. Thus, properly undorstood, the
distinetion is between an interpretive rule and & rule that should have been legislative,

96. American Hosp., 834 F.24 at 1045,

97, Alaska v. Department of Transp., 868 F.2d 441, 445 (D.C. Cir. 1989).

98, Id, at 446.

99, The factors in the Alaska cass, and in Community Nutrition Inst. v. Young, 818 R.2d 943
(D.C. Cir. 1987), that reinforced the conclusion that the agency intended the sction 10 have tinding
effect were: mandatory language, pror grant of “exempilons,” publication in the Cods of Federal
Regulations, limitation upon ths agency’s discretion, and whether the agency could successiully
: p who had complied with the d Alaskq, 868 F.2d at 446-47,
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bind.190 The availability of procedures for waiver of the rule shouid not
change a rule from being one that binds to one that does not.™!

If a ruls is conclpsive on one factor but reserves discretion on the
second, it is not “any less of a rule . . . even though it does not purport to
answer the second question.”’®2 Indeed, a single nonlegislative docu-
ment can imaginably be a layer-cake of elements: restatement of statu-
tory language, interpretation of statute, interpretation of legislative
regulations, policy statement declaring policy that is not intended to
bind, ! and policy statement declaring policy that is intended to bind.'0*
The last of these must always be carefully distinguished from the other
elements, to consider whether legislative rulemaking requirements
should have been observed.

A proper focus upon practical binding effects may enable ug to un-
derstand why the courts have found the “distinction between legislative
rules and interpretative rules or policy statements” to be “enshrouded in
considerable smog” and “baffling.”15 I believe there are two principal
reasons for the courts’ perplexity.

The first is that, properly understood, the distinction calls for a
largely factual judgment—to pass upon the agency’s intent to bind (or its
practice of doing so)—without benefit of the sorts of evidence upon
which factual findings are ordinarily based.!%¢ One needs only to sample
the opinions that parse the considerations bearing upon these distinc-
tions!o7 to see that the evidence and inferences that can be drawn from
the administrative record are limited, making the court’s task difficult,
though by no means impossible. It would seem quite wrong under the

100. Compare Texaco, Inc. v. Federal Power Comm'n, 412 F.2d 740, 744-45 (34 Cir. 1969)
(holding that document impasing obligation to pay compound interest on refunds was #of an exempt
policy statement where agency would not reconsider tha basio policy, sven though it would entertain
waiver petitions) with Pacific Gas & Elec. Co. v. Federal Power Comm'n, 506 F.2d 33, 40 (D.C. Q.
1974) (holding that document establishing a schedule of priorities for custailing deliverics of gas war
an exempt policy statement where agency afforded opportunity to challenge the basic policy).

101. “In general, a discretionary waiver provision is not sufficient to qualify an otherwise nondis-
cretionary regulation as a ‘general statement of palley” . . . ." Guardlan Fed. Sav. & Loan v. Federal
Sav. & Loan Ins, Corp., 589 F.24 658, 667 n.33 (D.C. Cir. 1978). “In filing a walver applicaticn, an
aperator i3 entitled to bie confronted only with rules adopted In the procedural manner prescribed by
Congress.” Texaco, 412 F.2d at 746,

102, MocLouth Steel Prods, Corp. v. Thomas, 838 F.2d 1317, 1322 (D.C. Cir. 1988).

103. Ses Panhandle Producers & Royelty Owners Ass'n v. Economic Regulatory Admin., 822
R.2d 1105, 1110-11 (D.C. Cir. 1987).

104, Ses Batterton v, Marshall, 648 F.2d 694, 703 (D.C. Cir. 198

105. Community Nutrition Inst, v. Young, 818 F.2d 943, 946 (D.C. Cir. 1987) (citations omit-
ted). The full guotation appears in the text accompanying note 38 supra,

106. Chiof Judge Wald has said that cases passing upon whether a rule ls interpretive “turn on
thelr preclse facts.” American Hosp. Ass'n v. Bowen, 834 F.2d 1037, 1043 (D.C. Cir. 1987).

107. Eg, Alasks v. Department of Transp., 868 F.2d 441, 445-47 (D.C. Cir, 1985); American
Hosp,, 834 R.2d at 1045-47.
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Morgan IV doctrine'® to countenance discovery proceedings or eviden-
tiary hearings in which officials could be interrogated about their motives
or their deliberative practices. It is significant that the cases have not in
any way suggested that such procedures should be allowed.®® The nec-
essary determinations can be facilitated by a clear recognition of the is-
sucs that bear upon the inquiry into the practical binding purposes or
effects of an agency issuance.110

The second reason the courts have found the distinction troubling, I
would suggest, is one which has already been described: the reigning
confusion in the use of terms and their accompanying concepts. It must
be firmly grasped that rules that declare new policy can be either legisla-
tive rules or nonlegislative rules, depending upon whether they wetre
promulgated legislatively; that those not issued legislatively cannot ever
“‘be” legislative rules, even if they should have been; and that nonlegisia-
tive rules that do not interpret (or that “go beyond the statute” in an
attempt at interpretation) are policy statements within the APA’s taxon-
omy and must be so treated when determining whether they should have
been issued legislatively.

IN. EXAMPLES OF AGENCY USE OF NONLEGISLATIVE
RuULES TO BIND THE PUBLIC

Our focus now narrows to the category of nonlegislative documents
that go beyond a fair interpretation of existing legislation and that the
agency makes binding upon the public. Again, these documents are
“policy statements” within the APA, rather than interpretive rules,iit
An agency may use interpretive rules in a manner that makes them

108, The Morgan IV doctrine holds that it oxdinarily is improper to subject a declsional official
to questioning on his or her decision processes, just as  judge may not be subjected to such sorutiny,
United States v. Morgan, 313 U.8. 409, 422 (1941),

109. See Publlo Citizen, Jne. v. NRC, 940 F.2d 679, 682 (D.C. Cir. 1991). Rathor than sug-
gesting discovery proceedings, the court sald with regard to how I proceeds In these cases; “Whare
the language and context of a statement are Inconclusive, wo have turmed to the agenoy’s aotual
application.”

110. The courts have suggested that the burden is on the agenoy to show that its act is within an
exemption to § 553, “The isaue here Is whether the sgency has demonstrated that this case Is gove
erned by the exceptions to section 553.% Guardian Fed. Sav. & Loan Ass'n v, Federal Sav. & Loan
Ins. Corp., 589 F.2d 658, 663 (D.C. Cir. 1978), “The exceptions to section 353 will be ‘narrowly
construed and only reluctantly countenanced.”” Alcarsz v, Block, 746 F.2d 59, 612 (th Cir,
1984), quoted in American Hosp., 834 F.2d at 1043, and numerous other cases,

111, See supra text accompanying notss 63-70,
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binding as a practical matter,!!? but it may not so use policy dacu-
ments.t!? The examples that follow illustrate agency use of nonlegisia-
tive policy documents to bind the public.

Although it is not necessary to do so, the examples are grovped for
convenience into the categories of enforcement cases, application-and-
approval cases, and benefit and reimbursement cases, with separate atten-
tion to cases involving administration by the states. The phenomenon of
the regular application of nonlegislative policy documents by field offices
of the federal agency and by the states will be discussed at & later
point,!1+ apart from presentation of these examples.

Ths majority of the exemples are drawn from adjudicated cases.!!3
Because the courts have documented and organized the facts, these ex-
amples have been relatively easy to gather and can be summarized in a
relatively simple fashion. Other examples, collected from non-case

sources, have generally required mors extensive presentation and
documentation.

A. Use of Nonlegislative Policy Documents in Direct Enforcement

Occasionally agencies rely upon guidances or other nonlegislative
policy documents as the law under which to bring or to threaten direct
enforcement actions in court or within the agency.

A-l. A demonstrator at Lafayette Park in front of the White
House was prosecuted for violating “conditions,” issued but not made
part of its regulations by the United States Park Service, that restricted
the storage of property in the Park.!'¢

A-2. The government sought an injunction and civil penalties in
district court for violation of the terms of a memorandum sent by the
Environmental Protection Agency’s Director of Control Programs to the
EPA regional office air program chiefs, imposing stricter requirements

112, See supra text accompanying notes 3-6.
113, Ses supra text accompanying notes 7-11; infra Past IV.
114. Ses infra Part VI

115 Xnthceumplﬂduwn from decided cases, unless otherwise stated, the agency’s use of the
nonleg wag {n cach | disapproved by the court because the agency had fafled
to abletve legislative rulemaking procedures, “Normally, a judicial determination of procedural
defect requires invalidation of the challenged rule.” Batterton v. Marshall, 648 F.2d 694, 711 (D.C.
Cir. 1980). This disposition will therefore not be recited in the individual examples. And rathse
than appending & footnote to every declarative sentence, this scction uses a single citation for each
caxs examplo in its entirety, unless reason cxists to do otherwisa,

116, United States v. Plcclotto, 875 R.2d 345 (D.C, Cir. 1989) (holding document “null and
vold"; reversing conviction).
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(through a new method of computing) than thoss in the duly-promul-
gated state implementation plan in question.1!”

A-3. One alleged violation remained after the Food and Drug Ad-
ministration (FDA) had inspected the plant of 2 manufacturer of medical
apparatus, and the government pressed suit to enjoin it. The company
hed fallen short of a sterility standard that had been set forth in draft
“inspectional guidelines” circulated by FDA’s compliance office to its
inspectors,!1%

A-4. The Administrator of the Occupational Safety and Health
Administration (OSHA) spoke at a labor union convention and followed
up with a document captioned “interpretive rule and general statement
of policy,” to the effect that employers would be charged with discrimi-
nation unless théy paid wages to union representatives who accompanied
OSHA personnel conducting inspections of the employers’ premises, de-
spite the absence of any such provision in the Occupational Safety and
Health Act, 119

A-5. The Consumer Products Safety Commission, through a
“statement of interpretation,” eliminated an excluslon to its Small Parts
Rule, violation of which could invoke a range of civil and criminal penal-
ties provided by statute. The court found that the statement did not in-
terpret, but amounted to an attempt to imposs new duties having the
forcs of law.120

A-6. Through an “order,” which it argued was a policy statement
within the APA exemption, the Federal Power Commission for the first
time directed operators to pay interest on refunds it had ordered.!3!

A-T. Acting under statutory provisions outlawing discrimination
against the handicapped by institutions receiving federal assistance,!22
the Secretary of Health and Human Services (HIHS) without notice and

117. United States v. Zimmer Paper Prods., Ino.,, 20 Envil, L. Rep: (Envil. L, Inst.) 20,586 (8.D,
Ind. 1989) (holding memomadum 1o be of na effest).

118. United States v. Bloclinical Sys., Inc., 666 F. Supp. 82, 84 (D. Md, 1987) (denyhng injunc-
tion; “At bottom, what the Government is asserting here ia that . . , the SAL [sterillty assurance
level] should be what the Office of Compliance diotates it to be.”).

119, Chamber of Commerce of the United States v. OSHA, 636 F.2d 464, 470 (D.C. Cir. 1980)
(vacating rule; “[M]ost kmportant of all, high-handed agency rulemaking {s more than just offensive
to our basic notions of democratic government; a failure to scek at least the acquiescence of the
governed climinates a vital ingredient for effective administrative action.”); ses also i, at 472
(Bazelom, J., concurring) ("[Aldvancs notice and opportunity for public participation are vital if a
semblance of democracy 1s ta survive in this regulatory era.™).

120, Jerri's Coramic Asts, Tno. v. Consumer Prod, Safety Comm'n, 874 F.2d 205 (4¢h Clr. 1989)
(sctting aside document).

121, Texaco, Inc. v. Federal Power Comm'n, 412 F.2d 740 (3d Cir. 1969) (solting aside order).

122, Rehabilitation Act of 1973, § 504, 29 U.8.C. § 794 (1988).
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comment issued an immediately effective “interim final regulation™ re-
quiring hospitals to post notices that discriminatory denial of food and
customary medical care to a handicapped infant is unlawful.!2> Because
the regulation was “intended, among other things, to change the course
of medical decisionmaking,’124 it affected substantive rights and was not
an interpretation, and therefore was “declared invalid due to the Secre-
tary's failurs to follow procedural requirements in its promulgation.’2$

A-8. The FDA’s regulations requiring tamper-resistant packaging
for certain over-the-counter drug products'*s were augmented by a 1988
Compliance Policy Guids (CPG),!?7 stating the agency’s conclusion that
certain packaging technologies (tinted wrappers, and cellophane with
overlapping end flaps) were “no longer acceptable.”’13* A CPG such as
this one may be an example of an advisory opinion which the FDA states
“may be used in administrative or court proceedings to illusteate accepta-
ble and unacceptable procedures or standards, but not as a legal require-
ment."1?® However, if a drug company were wilfully to use tinted
wrappers or cellophane in violation of the CPG, it could hardly be
doubted that the FDA would initiate some sort of enforcement action.!3°

A<9. Under the amended Motor Vehicle Cost Savings and Infor-
mation Act, manufacturers were required to meet average fuel economy
standards.!® EPA’s responsibilities under the Act included establishing,
“by rule,” test and calculation procedures,’® and conducting the tests
and caloulating manufacturers’ corporate average fuel economy (CAFE)
ratings.i?? A manufacturer that failed to meet its CAFE standard by as
little as 1/10 of & mile per gailon could incur millions of dollars in civil
penalties.’ EPA was criticized by the Comptroller General for its use

123. 48 Fed. Reg. 9630 (1983) (the “Baby Doe regulation™).

124. American Academy of Pedintrics v. Heckler, 561 F. Supp. 393, 401 (D.D.C. 1983).

125, Id. at 400

126. 21 C.RR. § 211132 (1991).

127. Food and Drug Administration, Complianca Policy Guide No, 7132017 (Mar. 1, 1988)
reprinted as enclosure to THE PROPRIETARY ASSUCIATION, ACTIVE MEMBER REFORT No, 32-88.

128, md. at2.

129. 21 C.F.R. § 10.85(j) (1991).

130. Though ane would not expeot any regulated company to flout the agency's policy in this
particular, this fact does not changs the binding effect created by the evident agency intent to require
affected parties to obsy ths CPG’s prohibitions. Potential penalties Include injunction, 21 U.8.C.
§ 332 (1988), seizure, /d. § 334, and criminal prosecution, /2. § 333.

131. 15 US.C. §§ 2001-2012 (1982).

132, Id. § 2003(a)1).

133, Id. §§ 2002, 2003.

134. Op. Comptroller Gen. No. B-217744, at 2 (Letter from Milton J. Socolas, for the Comptrol
ler General, to Reprosentative John D. Dingell, Chalrman, Subcomm. an Oversight and Investiga-
tions, Houss Comm. on Energy and Commerce (June 3, 1985)).
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of advisory circulars to make changes in the tests instead of performing
legislative rulemaking, 133

A-10. Nonlegislative provisions in United States Department of
Agriculture (USDA) manuals are legion, and they are enforced. A large
number were cited to the anthor by USDA senior attorneys.'26 Here are
some cxamples from the manuals of the Animal and Plant Health In-
spection Service: a) A Veterinary Services memorandum went beyond
the requirements of statute and regulations!7 to add a requirement that
all containers used for exportation of animal embryos or semen (except
to Canada) must be marked with a legend stating that they must be cle-
aned and disinfected before return to the United States.’*® A person con-
templating export could fairly expect that, if the legend were not
included, the inspector would forbid the export, or would cite a violation
if export were attempted.!* b) The gypsy moth regulations specify a
list of “regulated articles” subject to quarantine restrictions upon inter-
state movement. Under the rubric “[i]f the article is one of the follow-
ing, then it’s regulated,” the manual adds a substantial and entirely new
category, “timber and timber products.”##! c) Certain garbage deriving
from food is regulated to avert disease; the regulations provide that “reg-
ulated garbage” shall be moved and unloaded under the direction of &
USDA inspector,#2 but the manual requires that regulated garbage may
be transported only by an approved vesseL!4? d) The same regulations
call for sterilization of regulated garbags by cooking and bucial of the
residue in a landfill, except that burlal is not required for materials ex-
tracted from the residue in certain cases.* The manual calls for burial

135, “fClhanges should have besa made formally [by legistative rulemaking), unless ona of the
specific limited exceptions applied to a particular change® I, at 1; see also id, ot 8.

136, Group interview with Tohn Golden, Assaciate General Counsel, USDA; Ronald Cipolla,
Assistant General Counsel, USDA; William Jenson, Seaior Counsel, USDA; Thomas Walsh, Assis-
tant General Counsel, USDA; Robert Paul, Deputy Assistant General Counsel, USDA; and Harold
Reuben, Deputy Assistant Genoral Counsel, USDA, in Washington, D.C, (July 9, 1991),

137. 5 C.R.R. pt. 98 (1991) (regulations covering “Importation of Certaln Animal Embryos and
Animal Semen™),

138. Animal and Plant Health Inspection Secvice, USDA, Veterinary Services Mcmornndum
No. 592.111 (Feb. 6, 1991),

139, Interviews with Willlam Yenson, Senlor Counsel, USDA, in Washington, D.C. (July 7, 1991
and Sept. 5, 1991).

140. 7 C.F.R. § 301.45-1(x) (1591).

141. ANIMAL AND PLANT HEALTH INSPECTION SERVICE, USDA, GYrsy MOTH PROGRAM
MANUAL 9.3 (Oct, 9, 1990).

142. 9 CFR. § 94.5(0(D) (1991).

143, ANIMAL AND PLANT HEALTH INSPECTION SErvice, USDA, AIRPORT AND MARITIMY
OPERATIONS MANUAL 3.40a (PDC 11/90-09).

144. 9 CF.R. § 94.5(h)(2) (1991) (busial not necessary where residue Is unsultable for use as a
food or soft additive).
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of all sterilized garbage.*3 €) Regulations require that pet birds of U.S.
origin that have been outside the United States for more than sixty days
must be confined by the owner at the place where the birds are available
for inspection for 2 minimum of thirty days.!*¢ The manual requires
quarantine at the owner’s residence.147

A-11. The Department of Transportation as successor to the Civil
Acronautics Board issued, without recourse to notice-and-comment
rulemaking procedures, an “Order Granting Exemption,” followed by an
“Order Amending Exemption” and an “Order Clarifying Amendment to
Exemption,”14% Their upshot was that air travel advertisements may
state certain taxes and surcharges separately from the basic fares, with-
out being regarded as “unfair or deceptive practices or unfair methods of
competition” within the meaning of the Federal Aviation Act’s analog!¥
to section 5 of the Federal Trade Commission Act.}¥ After several
states, at the recommendation of the National Association of Attorneys
General, adopted statutes that conflicted with the Federal Aviation Ad-
ministration (FAA) position, the federal agency responded that “the
Federal government has preempted this aspect of state advertising regu-
lation.”5! Twenty-seven states successfully sued to have the actions set
aside.ln

As the examples below illustrate, the private party can be placedina
particularly difficult position when the agency can take enforcement ac-
tion without prior recourse to the courts or even to agency hearing
procedures.

A-12, An inmate working in the Federal Prison Industries Pro-
gram refused to comply with a “program statement™ that called for re-
mittance of half of his prison carnings to pay off certain obligations,
preferring to send the money to his wife. He was accordingly fired from
his prison job. Thus the document was made binding by the sanction of
dismissal, Although the progrem statement was couched in less-than-

145, AIRPORT AND MARITIME OPERATIONS MANUAL, supra nots 143, at 3.40a.

146. 9 C.R.R. § 92.101{()2XIH)B)(I) (1991).

147. AIRPORT AND MARITIMB OPERATIONS MANUAL, supra note 143, at 3,30.

148, Alaska v. Department of Transp., 368 F.2d 441, 442 (D.C. Cir. 1989).

149. 49 US.C, § 1381(a) (1988).

150. 15 U.S.C. § 45(a)(L) (1988).

151, Alaska, 868 F.2d at 442-43.

152, Id, at 443 (“DOT's actions are stcikingly similar to (and in ail principled respects, the same
ag) that deemed to constitute u legislative rule In C; ity Nutrition Institute [v. Young, 818 F.2d
943 (D.C. Cir. 1987)]; we therefore conclude that the 1988 Orders are fuvalid by virtue of the Do-
partment’s failure to employ notl d dures.”).

%
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mandatory terms and was argued by the government to be an interpre-
tive rule, it was applied in an absolute manner, 153 v

A-13. An assistant regional manager of the FAA sent a letter to
Los Angeles area pilots and operators of banner-towing airplanes, declar-
ing that they no longer could fly through a corridor in the Los Angeles
terminal control area. Since the directive would be implemented by the
FAA’s air traffic controllers denying clearances to transit the corridor,
the pilots would be put out of business without any judicial action by the
FAA. The court held the letter to be a “rule” within the APA. and re-
viewable as final agency action,!s*

A-14. In a similar pattern, the FAA sent a letter to aerial sports
parachuting operators, stating that parachuting would no longer be per-
mitted in a previously designated jump zone adjacent to and within the
San Diego terminal control area. The court again held the letter to be a
“rule” and reviewable final action.!*s

A-15. An FDA “import alert” required FDA agenis at U.S, ports
of entry to detain reimported American-made pharmaceuticals unless the
importer could document their full chain of custody while abroad.
Under this document, FDA ordered an importer’s goods to be reex-
ported or destroyed within ninety days, but agreed to a stay during
which the importer was able to obtain judicial relief.1%

A-16. USDA meat inspectors base their evaluations on Inspection
manuals and bulleting to the fleld, only relatively minor parts of which
are promulgated through legislative rulemaking procedures. The inspec-
tors have the power to close down a packing line temporarily for serlous
violations, until the plant comes into compliance, The immediate eco-
nomics of the situation tend to compel the packers to comply with the
rules thus enforced rather than to endure a shutdown and await relief in
court. %7

Statements of enforcement policy are ordinarily issued nonlegisla-
tively. These statements typically set forth the criteria by which the
agency will select cases for prosecution or other enforcement action.

153, Prows v. Department of Justice, 704 F. Supp. 272, 274-76 (D.D.C. 1988) (holding program
statement null and void), qf'd, 938 F.2d 274 (D.C. Clir. 1991),

154, Southern Cal. Aerfal Advertisers’ Ass'n v. FAA, 881 F.2d 672, 673-74 (9th Cir, 1989)
{holding letter invalid),

155, San Diego Alr Sports Ctr., Inc. v. FAA, 887 F.2d 966, 967-68 (9th Cir. 1989) (holding
letter invalid).

156. Bellamo Int'l Ltd. v. FDA, 678 F. Supp. 410, 411-12 (ED.N.Y. 1988) (holding Import
alest unlawful).

157, Interview with John Golden, Assaciste General Counsel, USDA, in Washington, D.C.
(Apr. 9, 1991),
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Often they are lengthy and detailed, articulating quite specific stan-
dards.’s® To the extent they interpret statutory language that has some
tangible meaning, thess documents poss little problem, as the agency
may Jawfully attempt to make them bind.!®® Similarly, where the state~
ment provides for the future exercise of discretion in its application, no-
tice and comment are not required.!®

But what of statements setting enforcement policy under broad lan-
guage ke “just and reasonable” or “unfair”? These in themselves con-
stitute vast subjects, lying beyond the scope of this study. But some
elements should be touched upon. First is the question whether a given
statement interprets sufficiently concrete statutory language to qualify as
interpretive.1t If it is concluded that the statement is not interpretive,
there remain questions of what it intends substantively and whether it is
meant t0 be binding. Those questions can be hard to answer.}¥? There
appear to be at least three possibilities: 1) Sometimes the agency is stat-
ing a safe-harbor policy, such that privats persons may know that if they
observe the policy they will not be deemed in viclation and will not be
prosecuted. But they will not necessarily be deemed in violation, or be
prosecuted, if they do not observe the policy. Such a document can cre-
ate binding norms.!s3 2) The agency may intend that the document, for

138, Ses, ¢.g, the Guides and Practice Rulos of the Federal Trade Commission, 16 C.F.R. pis.
17-24, 228-59 (1992).

159. But ses the recommendatians, /nfha text accompanying notes 36473, Baforcement policles
that set priorties primarily in terma of resource allocation rather than In substantive terms ordina-
rily will not pose difficulties for present purposes.

160. Ses Mada-Luna v. Fitzpatrick, 813 F.23 1006, 1012-15 (Sth Cir. 1987); infra Patt V.

161, To the extent the Gnides and Practice Rules of the Federal Trade Commissioa, suprg note
158, set forth detailed forms of misrep lon or deception in industry-specific terms, they argus-
bly are interpretive of the statutory term “unfale or decoptive acts or peactices.” Federal Trade
Commission Act, 15 U.S.C. § 45 (1988). Those statutory words are broad but nevertheleas have
soms tangible meaning when applied in a “negative’® way—that is, to condemn acts which by com-
mon usage or general acceptation are “nfhir or fraudulent or tricky." Schechter Poultry Corp. v.
United States, 295 U.S. 495, 553 (1935) (Cardozo, J., conourring). But where the rules use the
statutory words in a “positive” way—not merely to require refraining from unfair or deceptive acts
but to requlre affected parties 1o perform affirmative acts to be safe from prosecution—it would seem
hard to say they draw any tangible meaning from the statutory languags. To that extent these rules
are policy statemonts, as they are not interpretive. See supra text accompanying notes 59-69. It is
worth noting that analogous documents jssued by the Department of Transportation under its statu-
tory authority over “unfalr or deceptivo practices or unfair methods of competition in air transporta-
tion or the sals theveof,” 49 U.S.C. app. § 1381 (1988), were held not to be interpretive. Alaska v.
Department of Transp,, 868 F.2d 441, 445-47 (D.C. Cir, 1989).

162. Ses Public Citizen, Ine. v. NRC, 940 F.2d 679, 680 (D.C. Cir. 1991) (holding that “pollcy

t" {dentifying practices that exposa the public to radiation in such minute amounts as to be
“below regulatory concem” was unsipe for review).

163. Eg., Community Nutrition Inst. v. Young, 818 F.2d 943 (D.C. Cir. 1987). The FDA's
policy statement set forth “zotion levels,” informing food producers of the aliowable levels of una-
yoldabls contaminants, These were safe-harbor rules in the style of definition (1) in the text above,
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the purposes of administration and enforcement, will suthoritatively de-
fine the offense. Then, any nonobservance is subject to enforcement ac-
tion, while observance comes within a safe harbor, This approach
creates norms that have a practical binding effect. 3) The agency may
try to have it both ways—ithat is, to hold affected parties to the standards
set in the enforcement policy, but deny the document a role as a safe
harbor, thercby reserving the freedom to proceed against persons who
conform to it but for other reasons are deemed in violation of the statute.
This again can create a practical binding effect.

Affected persons may flout these rules only at their peril. The agen-
cies rarely will declare which of the three approaches they are taking.
The usual disclaimers ave consistent with all three,164 leaving affected
private parties uncertain as to which approach is intended and as to its
practical binding force.163

B. Use of Nonlegislative Policy Documents to Pass upon Applications

Nonlegislative policy documents are often the vehicles by which the
agencies establish standards for approving or granting applications sub-
mitted by private parties. If the standards are intended to be routinely
applied, or if they are regularly applied, they of course have a practical
binding effect, even though they are not legally binding, This is true
whether the applicant is able fo challenge the document in court or not.

Frequently the applicant is under some sort of practical compulsion
to seek the agency’s approval. Guidances or manuals or other nonlegis-
lative documents that set standards for an approval that the applicant
must have as a business necessity, for example, or as the means of sus-
taining livelihood, acquire a particularly potent mandatory force. Where
denial would place the applicant in a position of noncompliance with the
risk of penalties, or would deprive him of essential sustenance, the stan-
dards as a practical matter amount to immediately enforceable regula-
tory norms—indeed, self-executing ones, because applicants in these
circumstances have little choice but to accept the agency’s terms. And
because these applicants are typically unable to tolerate the delay or cost
that a contest would entail, the documents and the norms they establish
will often elude judicial scrutiny.

The combination of “mandatory, definitive language,” /4. at 947, with the agency's “‘own courss of
conduct,” id. at 949, gave the doouments a “present, binding ¢ffect,” /d., and led ths court to hold
the action levels “to be Invalld in that they were Issued without the requisite notice-and-comment
procedures.” Id. at 95C; see alsa Brock v. Cathedral Bluffs Shale Ojl Co., 796 F.2d 533, 535-37(D.C.
Clir. 1986),

164, Ses, eg, 16 CFR. pt. 17 (1991).

165. An example of this problem is the Fish and Wildlife Service's announcement on the rorth-
em spotted owl, discussed /nfka Part VI(B).
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B-1. The Interstate Commerce Commission (ICC) adopted a “pol-
icy statement,” concerning applications for operating authority to and
from Canada, which had the effect of releasing shippers from legally en-
forceabls duties and constraints,'s¢ The court found it to be & “ ‘Alat rule
of eligibility’ "5 that “purports on its face to notify applicants for certif-
icates precisely what showings the Commission will or will not require of
them_”lél

B-2, An ICC “Restriction Removal Statement” contained “guide-
lines” that were prefaced by a declaration that they were not intended to
prejudge any individual application. But the court found that “there are
sinews of command beneath the velvet words of the subsequent sections
of the guidelines,” and that the guidelines as a whole were “decorated
with words that appear to be carefully chosen to avert classification as
rules.”1¢ The court remarked further that the “manner of dealing with
applicants who do not follow what i8 declared to be the “normal’ course
demonstrates graphically that the carrier who does not conform will in-
cur both delay and potentially vast litigation expense,”17° This practical
binding effect reinforced the conclusion that “these are not guidelines but
normative rules,”171

B-3. In another ICC case, the agency published an announcement
in the Federal Register that it was cancelling all existing “special permis-
sion authorities” and that these authorities would no longer be issued.172

B-4. The Department of Labor's program handbook for employ-
ment of workers holding H-2A visas changed the definition of “prevail-
ing practices,” thereby (as charged by the plaintiff farmworkers’
advocacy group) relaxing farmworker protection standards to which em-
ployers must adhere. The document as amended was published in the

166. American Bus Ass'n v. United States, 627 F.2d 525, 533 (D.C. Clr. 1980) (holding state-
ment unjawful), .

167, Id. at $32 (quoting United States ex rel. Parco v. Morris, 426 F. Supp. 576, 984 (E.D, Pa.
1977).

168, d.

169, American Trucking Ass’na v. ICC, 659 F.2d 452, 463 (5th Cir. 1981) (holding guidelines
invalid), cert. denied, 460 U.8. 1022 (1983),

170. Jd. at 463-64.

171, Jd. at 464, The court quotcd Brown Express, Ine. v. United States, 607 F.2d 695, 701 (5th
Cir. 1979) (“An announcement stating & change in the method by which an agency will grant sub-
stantive rights is not a ‘gencral statement of polioy.’ ™). OF course, this document was & genoral
statement of policy as defined by the analysis in this Article, supra text accompanying notes 65-69,
but the coust was saying that it should have besn promulgated as a legistative rule.

172, American Trucking Ase'n v. United States, 688 F.2d 1337, 1348 (11th Cir. 1982) (holding
document invalid; “[T]he fact that the prospective announcement affects & discretionary function
does not deprive it of its rulemaking quality.™), rev'd in pars, 467 U.S. 354 (1984). “Spacial permis-
sfon authorities™ are findings by the ICC that cause exists to sllow trucking rate changes to take
effeot before the running of the 30-day perlod required by statute. Id. at 1347,
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Federal Register as an “informational notice” but no comment was
sought. Government counsel conceded that the handbook was
“mandatory” and “binding.”173

B-5. The Chief of the Guaranteed Student Loan Branch of the De-
partment of Education replied by an individual letter' to an inquiry
from the New York State Higher Bducation Services Corporation, con-
cerning the eligibility for a new loan of a borrower whoss prior loan had
been discharged as a result of his total and permanent disability,!”s The
letter specified that an otherwise eligible applicant is ineligibls for a fur-
ther loan unless he reaffirms the previously discharged loan and meets
certain other conditions, and that a loan made without observing these
requirements would not be covered by federal reinsurance, 176 Although
the author of the letter spoke of it as an “Interpratation,” it would seem
difficult to point to specific language in the statutel?” that could yield so
detailed an Interpretation. The threatened sanction compelled compli-
ance by the lending institution and the state-based guarantor organiza-
tion, although legislative rulemaking was not used.!”® The author of the
letter requested that it be circulated to guarantor organizations nation-
wide through their trade association,'” thus making its requirements
known to those other than its addressee who might be affected.

173. Comite de Apoyo para los Trabsjadores Agricoles v. Dole, 731 F. Supp, 341, 548 (1232108
1990) (directing agenoy to engage in informal notice-and-comment rulemaking with respest to the
definition of “prevailing practice),

174, Letter from Saul Moskowitz, Chief, G ’smdthuannh,DMdolofPolloy
and Development, U.S, Department of Education, to Milton Wright, Vice Presidont, Diviston of
Guarantesd Loan Programs, New York State ‘Higher Education Services Corp. (Sept. 1, 1989) [here-
inafter Letter from Moskawitz].

175, The Higher Education Act of 1965 requires the Secretary of Education to discharge liability
on the loan of a student borrower who dies or b p tly and totally disabled. 20 U.8.C,
§ 1087(a) (1988).

176, Letter from Moskowitz, supra note 174, at 1,

177. 20 US.C. § 1087.

178. The letter stated: “We intend to includs our pollay in this azea In an upcoming notice of
proposed rulemaking.” Letter from Moskowitz, supra note 174, at 2, Such provisions were included
in the Notics of Proposed Rulemaking, Guaranteed Student Loans, 55 Fed, Rog. 48,324, 48,342,
48,359 (1990) (to be codified at 34 C.F.R. pt. 682) (proposed Nav 20, 1990). These proposed rules
have not yet besn adopted,

179. Letier from Moskowitz, supra nots 174, at 2 (“[PJlease understand that the Dapartment's
Intespretation of an applicable statute o regulation need not bs codified in segulation or memorial-
ized in a Dear Colleague letter to be consid, d an official Dep position. The expression of
that view by an autharized Department sepresentatlve s sulliclent. Nevertheless, we agrec that this
Departmontal interpretation is of suficlent generat Intercst and importance that all guarantes agen-
cies should be made awars of it. To that end, we are providing a copy of this letter to the National
Council or')!-l!;her Education Loan Psograme, which we have asked to distribute this guidanca to its
members.”

It should be noted that by statuts “any rules, regulations, guldelines, Interpretations, orders, or
requirements of general applicabillty prescribed by the [Department of Eduosation),” 20 US.C.
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B-6. In 1988 the Assistant Secretary of Labor for Mine Safety and
Health established a “Directives System” and manual!® to provide gui-
dance on how the Mine Safety and Health Administration (MSHA) ap-
plies the Federal Mine Safety and Health Act of 1977:%! and the
corresponding regulations.'® The system is updated by nonlegislatively
issued!s? program policy letters (PPLs), which in many cases establish
new requirements going beyond the regulations or impose new penalties
or penalty schedules.1#¢ An example is PPL P89-11-8, which sets forth
specific criteria to be met for approval of electrical equipment that incor-
porates methane monitors, 'S The pertinent regulation governing electel-
cal equipment?8¢ speaks of rugged construction, sound engineering, and
safety for the intended use, but does not specify engineering criteria for
particular types of electrical mining equipment. The quite specific re-
quirements of the electrical equipment PPL, which are stated in
mandatory terms, arguably amount to an intexpretation of the regulation,
although the PPL recites that the pertinent part of the regulations “pres-
ently does not contain requirements relative to the use of methane
monitors on permissible equipment.”1%7 A manufacturer who does not
meet the standards will be denied the certificate of approval needed to
market the equipment, and operators using unapproved equipment face
citation and enforcement action.

§ 1232(a)(1) (1988), must comply with the rulemaking procedures of 5 U.S.C. § 553 and cartain
additional special requirements. 20 U.S.C. § 1232 (b)-().

180. 2 MSHA ADMINISTRATIVE POLICY AND PROCEDURES MANUAL, ch, 100 (Release II-4,
July 17, 1990).

181, 30 US.C. §§ 801-962 (1988).

182. 30 C.F.R. pis. 5-104 (1591).

183. But see 30 US.C. § 811(a) (1988) (""The Seoratary shall by ruls in accordance with proce-
dures set forth in this section and in sccordsnce with section 553 of title 5, (without regard ta any
reference In such section to sections 556 and 857 of such title), develop, promulgate, and revise as
may bs appropriate, improved mandatory health or safety standards for the protection of life and
prevention of injuries in coal or other mines.™).

184, A 1990 PPL cstablished higher penaltics for mine operators or contractors with an “exces-
sive histary of viclations” (dafined for the first time in the PPL). Incrensed Assessments for Mines
with Excessive History of Viclations, PPL No, PS0-1I-4 (sffective May 29, 1990). An MSHA ad-
ministrative law judge held that “notice and comment under the Administrative Procedure Act are
necessary before the program policy letter can be effective.” Drummond Co,, No. SE 50-126, A.C,
No. 01-00323-03638, slp op. at 16 (Mar. 6, 1991).

185. Approval of Methane Monitars Incorporaied In the Design of Electric Equipment, PPL
No. P89-11-3 (effective Aug. 29, 1980).

186, 30 CF.R. § 18.20 (1991).

187. PPL No. P89-11-8, supra note 185, at I (The regulations contain requirements for the use of
methane monitors generally, but these requi “cannot be evaluated as & part of the approval”
of equipment.).
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B-7. The EPA used a nonlegislatively announced “model” to pre-
dict, based on “reasonable worst case assumptions,”!%% the “leachate
levels” of wastos that applicants petitioned to have removed from the list
of hazardous wastes subject to regulation under the Resource Conserva-
tion and Recovery Act.*? EPA argued that the model as a policy state-
ment was exempt from notice-and-comment requirements, In an incisive
and highly significant opinion, Judge Stephen Williams observed that the
document’s mandatory language “suggests the rigor of a rule, not the
pliancy of a policy,”1% and that the agency’s “later conduct applying it
confirms its binding character.”’! “The agency treated the model as
conclusively disposing of certain jssues . . . . On those issues, EPA was
simply unready to hear new argument, The model thus created a norm
with ‘present-day binding effect’ on the rights of delisting petitioners,”153

B-8. A landowner sought to fill portions of its property for build-
ing development.!®s The Clean Water Act prohibits the discharge of any
“pollutant” (including dredged or fill material) into “navigable waters”
except in compliance with a permit issued by the Department of the
Army under the Act.! The terma “navigable waters” is defined to in-
clude “the waters of the United States.”’®S The Army Corps of Engl-
neers’ regulations claim that jurlsdiction over “waters of the United
States” includes “[aJll other waters . . . which could affect interstate or
foreign commerce, 196

The Corps’ Deputy Director for Public Works issued a memoran-
dum to all district Corps offices listing seven categories having a sufficient
connection with interstate commerce to warrant the exercise of jurisdic-
tion over isolated waters, including “[w]aters which are used or could be
used as habitat by . . . migratory birds which cross state lines,”!9? This
memorandum potentially swept into the regulatory regime millions of
acres of land for which a permit would be required to fill. The Corps

188, MoLouth Stect Prods. Corp. v. Thomas, 838 F.2d 1317, 1319 (D.C. Cir. 1988) (quoting 50
Ped. Reg. 7882, 7883 (1985) (to ba codified at 40 C.E.R. § 261) (proposed Feb. 26, 1985)),

189, Id. at 1319,

190, Jd. st 1320-21.

191, M. at 1321,

192. nd.

193, Tabb Lakes, Ltd. v. United States, 715 F. Supp. 726 (E.D. Ya. 1988), ¢'d without op., 883
F.2d 866 (4th Cir, 1989).

194 33 US.C. §§ 1311(a), 1344(w), 1362(6), (12) (1988).

195. Id § 1362(7),

196. 33 C.RR. § 328.3(a)(3) (1991). Congress Intended to confer & broad grant of Jurlsdiotion in
the Clean Water Aot, extending to any aquatio features within the reach of the Commercs Clause,
§ea Lealio Salt Co, v, Frochlke, 578 F.24 742, 754-35 (9th Cir. 1978); California v, EPA, 511 F.2d
963, 964 n.1 (9th Cir. 1975), rev’d on other grounds, 426 U.S, 200 (1976},

197. Memorandum of Brigadier General Patrick J, Kelly, Deputy Dirsotor for Clvil Works, U.S.
Army Corps of Engineers (Nov. 8, 1985), quoted In Tabb Lakes, 715 F. Supp. at 728,
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asserted jurisdiction over the land involved in the present case on the
ground that the portions of it that were wetlands (though not water)
could be used as habitat by “not ducks or geese, but woodpeckers, song-
birds, etc,”19% The court held that “the Corps intended the November 8,
1985 Kelly Memorandum [to be] binding and intended that it take effect
immediately,”'% and set it aside for failure to observe APA notice-and-
comment requirements,2%

B9. Although the court held the document involved to be a
proper policy statement, the well-known Pacific Gas & Electrlc case?®!
nevertheless offers a useful illustration. In view of the diversity of cur-
tailment plans submitted by pipeline companies in response to a gas
shortage, the Federal Power Commission promuligated a “Statement of -
Policy” which “set forth the Commission’s view of a proper priority
schedule” and “further state[d] the Commission’s intent to follow this
priority schedule unless a particular pipeline company demonstrates that
a different curtailment plan is more in the public interest.”202 The provi-
sions of the statement were clear and definite, and were couched largely
in mandatory terms, but also stated that “[w]hen applied in specific

198, Tuobb Lakss, 715 F. Supp. at 728,

199, Xd. at 729,

200, Jd. The Kelly Memorandum was argusbly an interpretation oﬂhsmznhdmssc.l'k.
§ 328.3(a)(3) (1991). A Ister similar statement contained in Federa! Regh
upon the regulation, 5t Fed, Reg. 41,206, 41,217 (1936), was tppmnuy aunmed to bo interpretive
in Leslle Salt Co. v. United States, 856 F.2d 354, 359-60 (3th Cir. 1990), cert. denled, 111 8, Ct. 1089
(1991). On thiy view, it would not be Improper undar the APA for the Cocps to employ & memoran-
dum rather than a legislative rule to announce & position it intended to-make binding. See supra
notes 3-6 and accompanying text. The huge and debatablo extenslon of jurisdiction it asseried, how-
ever, iflustrates tha good sanse of using notice-and-comment rulemaking procedures for the promul-
gatlon of interpretations that substantlslly enlargs the agency's claim of jurisdiction, as
recommended i this Acticle, See infra text accompanying notes 371-73.

The entire fleld of wetlands regulation has been the focus of enormous ongoing controversy.
See, e.g., Senator Johnston’s proposed amendment to the Clean Water Act that would deny the use
of funds to identify or delineste wetlands uader sny “manual [that was] not adopted in accordancs
with the requirements for notice and putilie comment of the rule-making process of the Administra-
tive Pracedure Act.”” 137 CoNG. REC. $9342 (daily ed. Yuly 9, 1991); see also Michael Weisskopf,
Weilands Protection and the Struggls aver Bnvironmental Policy, WAsH. Post, Avg. §, 1991, st A17;
How Wet ls a Watland?, WASH. Posr, Aug, 7, 1991, at A14; Buth’s Swamp Thing, WALL ST. J., July
25, 1991, at A8, On Angust 14, 1991, the EPA, Corps of Engineers, Soil Conservation Servics, and
Fish and Wildlife Service jointly published in the Federal Register a proposed revision of the contro-
versial wetlands manual. 56 Fed. Rep. 40,446 (1991). The prefatory material stated:

mh proposed Manual on whlnhwemwﬂcidn' publlc 1s & technical guid

for agency fleld staff for uicnﬂMn; and do-
Hneating wetlands. Both versions of the document sarve to advisa the public prospentlvdy

of the manner in which agency personnel will apply the deftnition of wetlands to
sites on & case-by-case basis.

d, .
201, Pacific Gas & Eles. Co. v. Federal Power Comm'n, 506 F.2d 33 (D.C. Cir. 1974).
202. Id. at 36
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cases, opportunity will be afforded interested parties to challenge or sup-
port this policy through factval or Jegal presentation.”203 Largely on the
basis of interpreting this and related langnage favorably to the Commis-
sion, the court upheld the document. However, one may suspect that,
despite the language declaring its tentative effect, the document would
lead affected parties to believe it would be rigorously applied and there-
fore would bind as a practical matter. Perhaps the court had similar
doubts in mind when it cautioned: “We expect the Commission . . . to
refrain from treating Order No. 467 as anything more than a general
statement of policy.”20¢

Although regarded by some as & champion in the game of “rule by
memorandum,” EPA has recently shown signs of recognizing its obliga-
tion to promulgate legislative rules when it intends to bind the publio.
Twice in the last year or so it has backed away from actions that mani-
festly were based upon the premise that nonlegislative policy documents
may be enforced or applied in the same binding way as legislative rules
are.

B-10. In the preamble to a final rule approving revisions in Xen.
tucky’s state implementation plan (SIP) under the Clean Air Act,209
EPA had stated that, in view of the complexity of the subject matter:

It would be administratively impracticable . . . to amend the regula-

tions and SIPs every time EPA . . . issues guidance regarding the

proper implementation of the NSR [new source review] program, . . .

Rather, action by EPA. to approve [revistons to a SIP] has the effect of

requiring the State to follow EPA'S current and future interpretations

of the Act’s provisions and regulations, as well as EPA’s oparating

policies and guidance . . ., 206
This is a rather explicit declaration by EPA of its intent to bind through
nonlegislative issuances. Obviously, if EPA interpretations and guid-
ances are binding on the states in their implementation of the clean air
laws, they are binding upon private parties who must gain the states’
approval of their permit applications. EPA stated further that it may
deem inadequate a state-issued permit not reflecting these positions, and
“may consider enforcement action . . . to address the permit
deficiency. 307

203. Id. at 30.

204. Jd. at 43.

205. Notification of Clarification, 54 Fed. Reg. 36,307 (1989).
206. JId. at 36,307-08,

207, Xd. nt 36,308,
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After protest and commencement of litigation,2°8 EPA issued a
“Notice of Clarification”20® in which it stated that interpretations and
guidances do not have “independent status . . . such that mere failure to
follow such prononncements, standing alone, would constitute a viola-
tion of the Clean Air Act. ... [{]n defending against such an enforce-
ment action [i.e., one based on such interpretations or guidances], & party
is free to assert that EPA has not reasonably interpreted the underlying
statutory and regulatory provisions.”2!® The agency properly receded
from the assertion that its informal documents are in themselves binding,
and recognized that they are subject to challenge.3!!

B-11. Inasecond example, EPA agreed to use legislative rulenak-
ing to promulgate a policy it had for several years enforced through in-
formal documents. The Clean Air Act?'2 establishes requirements to
“prevent significant deterioration” of air quality in “attainment” areas—
that is, those regions where national air quality standards are currently
satisfied with respect to given pollutants.2!? Those seeking to construct a
new major emitting facility or a major modification to an existing facility
must obtain a permit from the permitting authority (EPA, or the state
acting under a delegation or other arrangement with EPA).214 The per-
mit must include, among other things, emission limitations based on the
“bast available control technalogy” (BACT).2!* The BACT for any fa-
cility is “an emission limitation based on the maximum degree of reduc-
tion of each pollutant . . . which the permitting authority, on a case-by-
case basis, taking into account energy, environmental, and economic im-
pacts and other costs, determines is achievable for such facility . . , 216
New source performance standards (NSPS) and national emission stan-
daxds for hazardous air pollutants (NESHAP) promulgated by EPA gen-
erally serve as the baseline for BACT determinations.217

208, Westvaco v, EPA, No. 89-3975 (6th Cir. filed Oct. 31, 1985).

209, Notice of Clarification, 55 Fed. Reg. 23,547 (1990).

210, Id. at 23,548,

211, To the extent Inmpre(atlmu are involved, those issued nonlegislatively cannot bind the
courts and should be reviewed i 1y (subject only to the court's respectful consideration of
the agency’s views), rather than by a reasonableness test as suggested by EPA’s language. See
Anthony, supra nots 6, at 36-42, 55-60,

212, 42 US.C. §§ 7470-7479 (1988).

213. Id § 7470,

214, Id §8 7475()(1), T479(1); 40 C.F.R. §§ 52.21(0)(1), 52.21(b)(2) (1991).

213, 42 US.C. §§ 7475()(4), 7479(3).

216, Id §7479(3). The dofinition in BPA’s regulations is very similar. See 40 C.R.R.
§ 5221(0)(12) (1991).

217, 42 USC. § 74719(3).
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For a number of years, BACT was determined on a “bottom.up”
basis, roughly as follows: Starting with the baseline NSPS and any appli-
cable NESHAP, the permitting authority weighed the statutory consid-
erations to determine whether any higher level of control was “available”
and “achievable” in the particular circumstances of the case.2!® Begin-
ning in 1986 and 1987, units within EPA adopted and imposed on the
states a “top-down” approach in place of the bottom-up method., Briefly,
in place of case-by-case weighing of factors, “top-down” requires nse of
the most stringent control technology unless the applicant can show that
it is techuoologically or economically “infeasible,” The first comprehen~
sive announcement of the new policy came in a 1987 memorandum from
the Assistant Administrator for Air and Radiation to EPA’s Regional
Administrators,??® The Assistant Administrator stated that he had “de-
termined that [the top-down approach] should be adopted across the
board,” and that a state-issued permit that “feils to reflect adequate con-
sideration of the factors that would have been relevant using a ‘top-down’
type of analysis shall be considered deficient by EPA.”220 There followed
in July 1988 a communication (captioned “Memorandum,” but intro-
duced by the words “this guidance™) from the Associate Enforcement
Counsel for Air and the Director of the Stationary Source Compliance
Monitoring Division to varicus subordinate regional and headquarters
officials,?! This document stated that “any one of the following factors
will normally be sufficient for EPA. to find a [state-granted] permit ‘des-
cient’ and consider enforcement action: 1. BACT determination not us-
ing the ‘top-down’ approach.”3?3 Other documents were issued, stating
in various terms the mandatory nature of the top-down requirements,
which were applied consistently after 1988.%2% But these requirements

218, See U.S. ENVIRONMENTAL PROTECTION AGENCY, PREVENTION OF SIGNIFICANT DETE~
RIORATION—WORKSHOP MANUAL, at II-B-1 10 B-5 (Oct. 1980),

219. Memorandum from J. Craig Potter, Assistant Administrator for Air and Radiation, to Re-
glonal Admoinistrators, Regions 1-X (Doc. 1, 1987).

220, Id nt 4.

221, Memorandum from Michael 8. Alushin, Assoclate Enforcement Counsel for Air, Office of
Enfo and Compliance Monltoring, and John S. Seltz, Disector, Statlonary Source Compli-
ance Division, Office of Air Quality Planning and Standards, to vasious addressees (July 13, 1988),

22 I at2.

223. On March 13, 1990, the Source Review Section, Noncriteria Pollutants Program Branch,
Air Quality Management Division, Office of Alr Quality Planning and Standards of EPA issued
document of some 76 pages plus appendices, captioned “ “Top-Down' Best Available Controt Tecls-
nology Guidance Document.” The cover and every page were prominently marked “draft,” In
Ootober 1990, EPA’s Offics of Air Quality Planning and Standards issued a draft New Source Re-
view Workshop Manual, containing a 75-page chapter, the bulk of which was davoted to a detailed
explanation of how the top-down process should be applied. Again, every page was marked “draft.”
These informal guidance dc were never put into a final form, let alone made the subjeot of
rulemaking,
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were never made the subject of rulemaking procedures, or of any sort of
public notice, opportunity for public comment or any other form of pub-
lc participation in their development.

Litigation ensued, challenging EPA’s promulgation of this
mandatory policy without the use of legislative rulemaking.2* In July
1991, EPA entered into a settlement agreement with the plaintifi 223
Although it conceded no admissions on any issue of law, fact, or Habil-
ity,226 EPA agreed to publish in the Federal Register “a proposed rule
proposing to revise or clarify the regulations defining BACT . . ., and
proposing to revise or clarify how BACT determinations should be
made,” and “to take final action on the proposed rule as expeditiously as
practicable”27 The settlement further recited: “Any EPA BACT pol-
icy statement or interpretation is intended only to guide the implementa-
tion of BACT under approved state new source review programs and is
not intended to create binding legal rights or obligations and does not
have the force and effect of law.228

These actions in the Keatucky SIP matter and the top-down case
bespeak some degree of recognition by EPA of an obligation to rely upon
legislative rules, rather than informal documents, to establish binding
standards and requirements. Interestingly, in the top-down situation
EPA might have been able to avoid obligatory rulemaking, even though
it intended its top-down precepts to bind private parties, by framing them
as interpretive rules. The key elements of the top-down policy arguably
can be linked to the language of the statutory definition of BACT.2% As
noted above, an agency is not obliged by the APA to use legislative
rulemaking for promulgating documents that interpret specifically
worded statutory langnage, even if it intends to apply the interpretations
rigorously to private parties affected by them.23® On the other hand, I
believe the top-down documents are more properly viewed as policy

224, The principal case bated on fallure to use legislative rulemaking procedures is A
Paper Inst. v. Reilly, No. 89-2030 (D.D.C. filed Tuly 18, 1989). Related cases are American Paper
Inst. v. Reiily, No. 89-1428 (D.D.C, filed July 10, 1989); Alabama Power Co. v. Rellly, No, 89-1429
(D.D.C, filed July 11, 1991); American Paper Inst. v, Rellly, No. 90-1364 (D.D.C. filed July 13,
1590)

225, Setilement Agreement entered with the plaintiffs in the cases cited supra note 224 Guly 9
and 10, 1991).

226, Id at 5.

227, Id at2,

228. Jd. The quoted passage was i 1y followed by a citation to the “clarification,” supra
text accompanying notes 209-11, of thahnxum in the preambls to the rule approving Kentucky's
revised SIP, supra text accompanying notes 205-07.

229. Ses supra text accompanying note 50.

230. Sa# supra text and authorities accompanying notes 3-6. Portions of the mp-down process
might be regarded as rules of procedure or practice, exempt from notice-and-comment rulemaking
requirements under 5 U.8.C. § 553(b)(A) (1988).
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statements, which may not be used in place of legislative rules when the
agency intends them to bind. In its own brief in the litigation challenging
EPA’s failure to promulgate the top-down polioy by legislative rulemak-
ing, the government repeatedly characterized the top-down policies and
actions as statements of policy (or administrativs adjudications), rather
than as interpretive rules.3! On this view, of course, legislative rulemak-
ing would be required to the extent the documents were intended to bind
private parties.2s2

If not a separate category, rules governing ratemaking should at
least be recognized as a distinct subset of the applications-and-approvals
category.

B-12. A Federal Communications Commission (FCC) issuance of-
fers an intricate example-in-point. The Commission in 1985 opened an
investigation of rates charged by local telephone companies (LECs) for
special access services including high-capacity communications (HiCap)
services,?3 The special access services rate category primarily embraces
large-scale private-line services offered by LECs to major interstate carri-
ers such as AT&T and MCI and to large business users, Separately es.
tablished rules required LECs to refund charges if their rate of return for
any segment of their operations (such as special access) exceeded the al-
lowable overall rate of return, even if the latter were within permissible
limits,?*¢ Those rules were struck down by the D.C, Circuit in early
1988.%3 In December 1988, the Commission announced in the special
access proceeding a set of specific new “guidelines” for evaluating the
lawfulness of HiCap rates.2% Although some comments were received,
somewhat in the fashion of FCC ratemakings, section 553 rulemaking
procedures were not employed.23? These guidelines established issues
that differed significantly from the issues and factors announced at the

231, Defendants’ Memorandum is Support of Motion to Dismiss, at 12, 33, 35, 36, American
Paper Inst. v, Rellly, No. 89-2030 (D.D.C, fled July 18, 1989),

232, On the fashion in which fedesal nonlegislative documents may bind or otherwise affect state
and Jocal permitting agoncies, and through them private parties, ses infiw Part VL

233. Order Designating Investigation of Special Access Tariffs of Local Exchange Carriers, CC
No. 85-166 (released May 24, 1935) [herelnafter Deslgnation Order],

234, Authorized Rates of Return for Interstato Services of AT&T and Exchange Tclsphone Care
riers, 50 Fed. Reg. 41,350 (1985).

233. American Tel, & Tel, Co, v. FCC, 836 F.2d 1386 (D.C. Clr. 1988).
¢ 2:;. In re Investigation of Special Access Tarifly of Local Exchange Carriers, 4 F.C.C.R. 4797
198

237 The C lssion ch ized the ings as “Ruls ) s of particular applicabll
ity.” In re Investigation of Special Access Tarifs ol‘ Local Bmhmn Carrlm, 5 F.C.CR. 4861,
4361 1 7 (1990) (denying reconsideration),
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outset of the proceeding.?** Among them was one (Guideline No. 1) that
largely resuscitated, for HiCap special access rates, the refund rules
struck down easlier that year.2®

The accompanying order directed the affected companies to file sup-
plemental cases to justify their rates under the guidelines,2% In a Janu-
ary 1990 action, %! the Commission applied the guidelines, found (with
one exception) that the companies’ HiCap rates in effect at the time satis-
fled the new ghidslines, and therefore ordered no change in those existing
rates, 2 The Commission also applied the guidelines to HiCap rates dur-
ing the 1985-1986 and 1987-1988 review periods. On the basis of Guide-
line No. 1, it ordered twelve companies to refund tens of millions of
dollars.243

The companies did not seek judicial review of the failure to use legis-
lative rulemaking to adopt the guidelines, as they were generally content
with the way the guidelines were applied to uphold existing rates, which
would continue into the future.4 They have, however, challenged the
refund orders on grounds of impermissible retroactivity. 4

C. Use of Nonlegislative Policy Documents in Bensfit Cases

Nonlegislative policy issnances have been used to deny benefits in
federal programs.

238, Sse MCI Telscommunclations Corp. v. New York Tel, Co., 5 F.C.CR. 707, 708 § 10
(1930} (“The Commission . . . decided not to evaluate the specific . . . rates under investigation using
menww[mmmnmwundmwmmmmduubmmnmof
guidelnes*).

239. In re Investigation, 4 RC.CR. at 4803  58.

240, Id. at 4808 § 78.

241. Ir re Investigation of Special Access Tariffs of Local Exchange Cariors, § F.C.CR. 412
(1990) (the “refund oxder™).

242, Id. at 416 § 32,

243. Id. at 412-13 1] 6-12, 416 14 34-37.

244, Interview with Alfred Winchell Whittaker, counsel for the Ameritech telephane companies,
in Washington, D.C. (Aug. 7, 1991).

245. Ohlo Bell Tel. Co. v. FCC, No. 90-3146 (5th Cir. fled Feb. 21, 1990).

Bven if one took the view that (despits the Commission's own characterization, see supra note
237) the procesding was partly an adjudication becauss It included an investigation of past rates, the
method of promulgating the guidclines probably would remain improper. The 1988 document did
not merely address the past, but spoke withont limitation to ell LECs, for all the future: “[We will
require that all LECs provide a de row justification of their strategically-priced special access rates
In cach annual access tariff fillng. The justification should consist of a demanstration that the rates
proposed will meet the standards [guidelines] set forth hereln.” n re Tnvestigation, 4 F.C.CR. at
4803 § 57, This is the language of mlemaking. That tho guidelines weze applied in a partly adjudi-
catory 1990 decision would not Jegitimate the faliure to use rulemaking in 1988 (though their appl-
ummxsmmmummwmmmmmzmmmm
8 d for purposes of the adjudication, see NLRB v. Wyman-Gardon Co., 394 U.8. 759, 766

~ (1969)). Whether application of the guidclines could be sustained over the further objection that it
was impermissibly retrosctive is, of courss, an entirely separate matter.
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C-1. The Bureau of Indian Affairs (BIA) denied general assistance
benefits to full-blooded unassimilated Indians who lived near but not on
their reservation.2*¢ The Bureau had issued its restrictive eligibility pol-
icy only through a BIA manual, not a legislative rule.24”

C-2. The Department of Housing and Urban Development's HUD
Property Disposition Handbook, One to Four Units governed the disposi-
tion of family residences foreclosed and transferred to HUD under its
mortgage insurance programs. Homeless persons and organizations aid-
ing the homeless attacked the document in several particulars, and chal-
lenged its validity on the ground that it had not been issued thromgh
legislative rulemaking procedures, Language in the document directed
HUD’s property disposition directors in the field to follow the policies
and procedures therein set forth,248

C-3. Phintiff claimants, were denied Medicare Part B reimburse-
ment for certain services on the basls of provisions in the Carrler’s Man-
ual, a nonlegislative document “made binding in Part B benefit
determinations” by regulations fssued by the Secretary of HHS,2?

C-4. The Social Security Administration’s Appeals Council, rely-
ing on a Social Security Ruling that implemented a statutory amendment
directing the Secretary of HES to formulate new policy in the disability
benefits program, reversed an administrative law judge's award of
benefits,250

246, Morton v. Ruiz, 415 U.S, 199 (1974),

247. Id. The Supreme Court found the Indians ellgible under the statute, but assumed that in
view of reduced appropriations the agency could rationally Hmit eligibility to those actually living on
the reservation. However, the Court sald that the “cansclous chalce of the Searetary not to treat this
extremely significant eligibllity requirement, affecting rights of needy Indians, as & loghilative-typo
ruls, renderfed] it ineffective.” Jd. at 236. “The Adminlstrative Procedurs Act was adopted to
provide, inter alta, that sdministrative policies affeoting individual sights and obligations be promul-
gated pursuant to certain stated procedures so as to avoid the inherently arbitrary nature of unpub.
lished ad hoc determinations,” Id. at 232

248. Leo v. Kemp, 731 F. Supp. 1101 (D.D.C. 1989) (remanding for violation of notice-and.
comment rulemaking requirements). Although the subjeot matter was exempt from APA rulemak-
ing requirements as relating to “public property,” 5 U.8.C. § 553(s)(2) (1988), HUD had voluntarily
subjected itself to substantially the same requirements. 731 F. Supp. at 111213, Such a voluntary
waiver of the exemption is binding on the agency. Rodway v, USDA, 514 F.2d 809 (D.C. Cir. 1975),

243. Linoz v. Heckler, 800 F.2d 871, 874 (9th Cir. 1986) (holding dooument invalid). Although
the subject matter was exerpt from APA rulemaking requirements us relating to “benefits,” 3
US.C. § 553(a)(2), HHS in 1971 bad waived the exception. 800 F.2d at 877 n.7. In contrast, Fried-
rich v. Secretary of Health and Human Servs,, 894 F.2d 829 (6th Cir.), cert. denied, 111 8, Ct, 59
(1990), held that & “national ge d ination,” on the basis of which a Part B Medicare
reimbursement claim was denied, was sn intorpretive rule becauss it interpreted the statutory torm
“reasonable and necessary.” Id, et 837,

230. W.C. v. Bowen, 807 F.2d 1502 (th Clr. 1987) (holding ruling void; relnstating ALY award
of benefits).
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C-5. HHS's Medicare Provider Reimbursement Manual and a
clarifying memorandurm called for paying cost-control bonuses to hospi-
tals at the final settlement stage rather than at the interim payment or
tentative settlement stage.s!

D. Nonlegislative Policy Documents Affecting Programs Administered
by the States

Standards in nonlegislative federal issuances often control the dis-
bursement of federally reimbursed moneys to or by the states, or the con-
duct of programs administercd by the states. “The manner in which the
Secretary regulates the states controls the manner in which the states
regulate the facilities and that, in turn, controls the treatment of the
residents,’"2%2

D-1. The Department of Labor issued an Unemployment Insur-
ance Program Letter, establishing detailed rules with mathematical for-
mulas for determining individual contributions to pension funds, for the
states to include when qxercising authority under the Federal Unemploy-
ment Tax Act to provide in their respective laws for takmg account of
pension contributions in computing benefits.?53

D-2. Clasg action plaintiffs were threatened with reduction in food
stamps under USDA. interim rules, issued without notice or opportunity
for comment, that implemented a statutory change in the definition of
“household.”254

D-3. The Department of Labor, by notification to regional offices,
established a new method of calculating the unemployment statistics by
which were triggered the emergency job program allocations to the states
under the Comprehensive Employment and Training Act.?3s

D-4. An amended HHS regulation promulgated without notice
and comment was used to deny Ohio’s proposed amendment to its
Medicaid State Plan, with respect to the ceiling on allocations for the

251. Mount Diablo Hosp. Dist, v. Bowen, 860 F.2d 951 (9th Cir. 1988) (holding manual provi-
sion and memorandum invalid; policy that provides that bonuses aze to be paid at tentative settle-
ment is a change that must be promulgated according to APA § 553),

252. Estats of Smith v, Bowen, 675 P. Supp. 586, 589 (D. Colo, 1987).

253, Cabais v. Egger, 650 F.2d 234, 239 (D.C. Cir. 1982) (holding that document can bs en-
Joined; "“These yules . . . imposs an obligation on tho states not found in the statute itself. It cannot
reasonably be argued that these rules are merely interpretative.'”).

254. Lovesque v. Block, 723 F.2d 175 (lst Cir. 1983) (holding Interin rule invalld, though later
regulations legislatively promulgated wers valid).

253. Batterton v. Marshall, 648 F.2d 694 (D.C. Cir. 1980) (holding Maryland’s clalms justiclable
only in regard to changes in future methodology; further holding that those changes must be
promulgated by APA legislative ralemaking procedures),
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maintenance and support of noninstitutionalized spouses of institutional-
ized Medicald recipients. 356

D-S. Certain forms, standards, methods, and procedures were ro-
quired to be used by state survey agencies in Medicaid facility certifica-
tions. They were required despite the fact that, though they had been set
forth for comment as appendices to proposed regulations, they wers
never included in final regulations.2s?

D-6, To implement a 1981 amendment to the Trade Act of 1974,
the Department of Labor issued a series of interpretive letters directing
the states to calculate workers® eligibility for trade adjustment allowances
in a certain fashion, and threatened to impose penalties on a stats that
refosed to follow them.2s8

D-7. The Department of Education employs Dear Colleague lot-
ters to direct compliance by state-based guarantor organizations?>® and
lenders with the Department’s policies for the Guaranteed Student Loan
Program. The Dear Colleague letters sometimes purport to interpret
statutory or regulatory language, but often add wholly new requirements.
The Department can withhold the reimbursement of funds to lending
institutions and to guarantor organizations that do not exert the efforts to
collect defaulted loans stipulated in the letters,2¢0

One such document outlined the conditions under which the agency
will reinstate reinsurance coverage after a lending institution has violated
the federal due diligence or timely filing regulations,?s! These conditions
include requirements that go beyond the statutory and regulatory lan.
guage.2% For example, the bulletin’s entirely new section on “Cures for

256. Ohio Dep't of Human Servs. v. Department of Health & Human Servs., 862 F.2d 1228 {6th
Cir. 1988) (holding rule invalid because of feilure to comply with APA. rulemaking requirements),

257. Estate of Smith v, Bowen, 675 F. Supp, 586 (D. Colo. 1987) (holding HHS Secretary in
contempt of prior district court and court of appeals orders to p Igate rogulations on the
snbject).

253. Tyler v. Department of Labor, 752 F. Supp. 32 (D. Me. 1990) (holding ellgibility polloy
invalid).

259. State-based guarantor organizations may be agencics of the state, public nonprofit corporas
tions, or private nonprofit corporations. Thess organizations aro ordinarily referred to as ‘guntanty
agencies.”” The term “agency* is not so used hee, to avold confusion with the federal agency.

260. 34 CF.R. § 682.406(2)1), (8)(3); 34 C.F.R. § 682.411 (1991),

261, Letter from C. Ronald Kimberling, Assistant Secretary for Postsecondary Beducation, and
Dewsy L. Newman, Deputy Assistant S y for Student Financlal Assistance, to state guarantor
organizaticn directors (Mar. 11, 1986) [hereinafter Cure Bulletin],

262. The Jetter cites 3¢ CF.R. § 682.406(=)(3), (a)(5), and 34 C.F.R, § 682.423(b)(1) (1988) ns
the foundation for requiring the lender to comply with the minimum dus difigence procedures and
with the timely iting deadlines in order for the guarantor organlzatlon 10 recelvs refnsurance on the
loan. But it is the March 11, 1988 Bulletin that delinestes the actual situstions that can Jeopardize
theinstitutions’ right to recelve or retain interest benefits and special allowance payments on a loan,
Ses Cure Bulletin, supra nots 261,
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Timely Filing Violations and Certain Due Diligence Violations™® adds
four additional steps and fifty-five days to the due diligence procedures
outlined in the regulations. The bulletin then specifies penalties for non-
compliance with the due diligence requirements, including the loss of
“reinsurance payments on & loan on which the lender has viclated the
Federal due diligence or timely filing requirements, even if the lender has
followed @ cure proceduro established by the [guarantor] agency.’'36¢
Although the regulations do not provide that the Department may with-
hold payment of accrued interest as a penalty for a lender's violation, 268
the bulletin adds this penalty for due diligence violations occursing on or
after May 1, 198826 Additionally, the regulation rclevant to skip trac-
ing?” has been expanded in the bulletin to require location of the bor-
rower and performance of an additional due diligence stream before a
claim is filed.24® :

IV. THE KBy TrSTS: INTENT TO BIND OR BINDING EFFECT

Although they do not express it in just the same language, the illus-
trative judicial decisions cited in the last section support this simple
proposition: If @ document expresses a change in substantive law or pol-
icy*™ (that Is not an interpretation) which the agency intends to make
binding, or administers with binding effect, the agency may not rely upon
the statutory exemption for policy statements, but must observe the APA’s
legislative rulemaking procedures ™™ The legislative rulemaking process
must be utilized if the document is to have the binding effect the agency
has in view.

263, Cure Bulletin, sypra note 261, at 9-10,

264, Id. at2.

268, See 34 CE.R. § 682413 (1591).

266, Cure Bulletin, supra note 261, st 8.

267. 34 CR.R. § 682411(g) (1991).

258, Cure Bulletin, supra note 261, at 9-10.

269. Numerous cases identify the elass of changes that are subject to legislative rulemaking re
quircments in terms such as “Imposefs] rights and obligations,” Commtunity Nutrition Inst. v
Young, 818 F.2d 943, 946 (D.C. Cir. 1987) (quoting American Bus As'n v. United States, 627 F.2d
528, 529 (D.C. Cir. 1980)); “modifies existing rights, law, or policy,” W.C. v. Bowen, 807 F.2d
1402, 1504 (9th Cir. 1987); “affact a change In existing Jaw or policy,” Mount Disblo Hosp. Dist. v.
Bowen, 860 F.2d 951, 956 (9th Cir. 1988) (quoting Linoz v. Heokler, 800 F.24 871, 877 (9th Cir.
1986)); “ ‘substantially alter the rights or intarests of segulated” parties,” Alr Transp. Ass'n of Am. v,
Department of Transp,, 500 R.24 369, 376 (D.C. Clr. 1950) (quoting American Hosp. Aws'n v,
Bowen, 834 F.2d 1037, 1041 (D.C. Cir. 1987)), Judgment vacated as moat, 111 8. Ct. 944 (1991); see
also Chyysler Corp. v. Brown, 441 U.S. 281, 302 (1979) (A “substantive rule” or “legislative-type
rule” is one “affecting individual rights and obligations.”).

270. This proposition does not apply to documents that Interpret concrete statutory or regula-
tory language. See supra notes 3-6. The theory is that the agency s niot meking new law or chang-
ing the law but is mecely clarifying or explaining presxisting law in tho statutes o ions. See
American Hosp. Ass'n v. Bowen, 834 F.2d 1037, 1045-46 (D.C. Cir. 1987).
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These cases reflect a realization that the agency should not be able to
fasten its will upon the affected public through any means it pleases, It
may not tell people what they can and cannot do except through proce-
dures that Congress by delegation has empowered them to use for mak-
ing law.27! It may not enforce or apply a nonlegislative policy document
in just the same way it may enforce or apply a legislative rule. Espe-
cially in view of the important values served by legislative rulemaking—
enrichment of the agency’s information and enhancement of the rule's
acceptability, flowing from the public’s opportunity to present facts and
views—can it credibly be argued that unilaterally issued guidances or
memoranda can possess the same force? Congress in the APA has pro-
vided that they cannot.2?® In one way or another, almost all of the exem-
plar cases cited above mention an agency’s intent to bind affected parties,
or a binding effect as administered, as a ground for disapproving the non-
legislative policy document.

Here are samples from the decisions citing agency intent to bind:
“We flad this evidence persuasive that the Park Service intended the La-
fayette Park storage rule as an independent substantive rule,”27¢ “HPA,
is attempting to impose the Rhoads memo upon Zimmer as a preseatly
binding rule.”??* “The fandamental question . . . is whether or not the
Compliance Office of the Division of Compliance Programs of the FDA
may properly insist upon manufacturers of plated culture media meeting
an SAL [sterility assurance level, established by draft inspectional guide-
lines] of 0.1%. It may not do 50.”376 “Because [OSHA] possesses legis-
latively delegated power to make legislative rules and because 1t is
apparent t0 us that [OSHA] must have intended this regulation to be an
exercise of that power, we hold that the walkaround pay regulation is a
legislative rule.”277 “Moreover, the effect of the new regulation exposes
the Administration’s true intent. . . . Courts often infer the intent behind
an action from the action’s foreseeable effects.”?”8 “Hers, the language
of the statement and related comments establishes that more is'involved

271, See Anthony, supra note 6, at 34-40,

272. Even principl ] through adjudication, which may have the force of Jaw at least
a3 to the parties, see Anthony, supre note 6, at 47-52, should not be treated “precisely as if thoy wors
rules.”” Resolution of American Bar Ass'n Houss of Delegates (adopted Feb, 1985), reprinzed (n
Richard K. Berg, Re-Bxamining Policy Procedures: The Cholce Betwesn Rulemaking and Adjudica-
tion, 38 ADMIN. L. REv. 149, 177 (1986).

273, 3 US.C §553 (1988),

274. United States v. Plcciotto, 875 F.2d 345, 348 (D.C. Cir. 1989).

275, United States v. Zimmer Paper Prods., Inc. 20 Envtl. L. Rep. (Bnvil, L. Inst,) 20,556,
20,558 (S.D. Ind. Dec. S, 1989).

276. United States v. Bioclinical Sys., Inc., 666 F. Supp, 82, 83 (D. Md. 1987).

271 Chamber of Commerce of the United States v. OSHA, 636 F.2d 464, 468 (D.C. Cir. 1980),

278. Id. at 469 & n.7.
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than mere ‘interpretation,’ because the proposed statement has the clear
intent of eliminating a former exemption and of providing the Commis-
sion with power to enforce violations of a new rule.”?” *“[OJrder No.
362 adopts a substantive rule imposing such rights and obligations.”2%
“The agency's own words strongly suggest that action levels are not mus-
ings about what the FDA might do in the future but rather that they set
a preciss level of aflatoxin contamination that FDA has presently
deemed permissible. Action levels inform food producers what this level
is; indeed, that is their very purpose.”2*! An agency contention that its
guidelines “are not intended to prejudge any individual application” was
rejected with the observation that “there are sinews of command beneath
the velvet words of the subsequent sections of the guidelines.2* “In
short, the essential inquiry is what the agency intends to do, for if it
chooses to exercise its legislative rulemaking power, then that is what it
has done””283 “[T]n this case it is clear that Brigadier General Kelly's
Memorandum affected a change in Corps policy intended to have the full
force and effect of a substantive rule, and that the Corps relied on the
memorandum in reaching its Jurisdiction determination.”34 “When the
agency states that in subsequent proceedings it will thoroughly consider
not only the policy’s applicability to the facts of a given case but also the
underlying validity of the policy itself, then the agency intends to treat
the order as a general statement of policy.”#* “The district court found
that [the Bellmon Amendment review program] was designed to alter
ALJ decisions.”2% “[S]ubstantial impact does not make a rule legisla-
tive, but whether a rule has a substantial impact may be relevant in con-
stening the intent of the agenoy in issuing the rule. .Jn this case, thereis a
great deal of evidence . . . to suggest that the Secretary fully intended this
rule to have legislative effect.”¢7 “This legislative and regulatory frame-
work heavily supports the conclusion that the Sccretary intended the new
regulations to have the force of legislative rules.”2s$ “[T]he legislative
and regulatory framework suggests that the Secretary, at the time of their

279, Jerr's Cocamlc Arts v, Consumer Prod. Safety Comm'n, 874 F.2d 203, 208 (4th Cir. 1989).

280, Tesaco, Inc. v. Federal Power Comm'n, 412 F.2d 740, 744 (3d Cls. 1969).

281, Community Nutrition Inst. v. Young, 818 F.2d 943, 948 (D.C. Clr. 1987).

282, Ametiean Trucking Ass'ns v. ICC, 659 F.2d 452, 463 (5th Cir. 1981), cert. denied, 460 U.5.
1022 (1983).

283, Ameorican Trucking Ass'n v. United States, 688 F.2d 1337, 1344 (1 1th Cir. 1983), rev'd, 467
USS. 354 (1984).

284, Tabb Lakes, Ltd, v. United Statos, 715 F. Supp. 726, 728 (E.D. Va. 1988), aff'd without op.,
885 F.2d 866 (4th Cir. 1989).

285, Pacifio Gas & Hiee. Co. v. Federal Power Comm'n, 506 F.2d 33, 39 (D.C. Cir. 1974).

286. W.C. v. Bowen, 807 F.2d 1502, 1503 (Sth Clr. 1987).

287. Lavesque v. Block, 723 F2d 175, 182-83 (1st Cir, 1983).

288, Id. at 183,
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promulgation, intended the regulations to have legislative effect.’2%9
“The perceived need for ‘exemptions’ reinforced our understanding that
the FDA hed intended the action levels to have a binding effect.”’250

Numerous other opinions, beyond those in cases cited as illustra-
tions above, show the centrality of the agency’s intent to bind, Hersare s
few: “[S]tatements whose language, context and application suggest an
intent to bind agency discretion and private party conduct—the sort of
statements requiring compHance with § 553—will have that effect if
valid; interpretive rules or policy statements will not, regardless of their
validity. A binding policy is an oxymoron.”2%! “When it added the Dis-
trict to its exemption regulation the Commission clearly Intended to exer-
cise that authority and promulgate a rule with the fall force of law.”292
“[T]o determine the effect of a Manual provision, a court must determine
the Commission’s intent in authoring it."2%* “[IJf by its action the
agency intends to create new law, rights or duties, the rule is properly
considered to be a legislative rule.”2%

In the following cases, drawn from those cited as illustrations above,
the court’s opinion identified the nonlegislative policy document’s bind-
Ing effect o8 an indicium that legislative rulemaking should have been
used: “‘Our limited holding is that the current action Ievels are treated as
substantive rules by FDA. and, as such, can only be permitted if notice-
and-comment procedures are employed.”2% “Notwithstanding FDA's
unsupported protestations to the contrary, it is apparent that Import
Alert #66-14 binds not only the agency, but the importers as well.”298
“More critically than EPA’s language adopting the model, its later con-
duct applying it confirms its binding character. . . . The agency treated
the model as disposing conclusively of certain issues.”27 “The rule im-
posed a ceiling ex proprio vigore. The rule was mandatory, not advisory,
and the mandate was a new one.”2%¢ “Although the Program Statement
provides that inmates ‘will be expected” to allot 50% of their earnings to

289. Tyler v. Department of Labor, 752 F. Supp. 32, 38 (D. Me. 1990) (citing Levesque, 723
F.2d at 182 (Ist Clr. 1983)).

290. Alaska v. Department of Transp., 868 F.2d 441, 446 (D.C. Cir. 1989) (viting Community
Nutrition Inst. v. Young, 818 F.2d 943, 947 (D.C. Cir. 198T)),

291, Vietnam Veterans of Am. v. Secretary of the Navy, 843 F.2d 528, 537 {D.C, Cir. 1988).

292. Joseph v. Civil Serv. Comm’n, 554 F.24 1140, 1153 (D.C. Cir, 1977),

293. Doe v. Hampton, 566 F.2d 265, 281 ®.C, Cir. 1977).

294, Qeneral Motors Carp. v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir. 1984), cort, dented,
471 U.S. 1074 (1985).

295. Community Nulrition Inst. v. Young, 818 F.2d 943, 949 (D.C. Cir. 1987),

296. Bellarno Int'l Ltd. v. FDA, 678 B, Supp. 410, 414 (E.D.N.Y. 1988).

297, MaLouth Steel Prods. Corp. v. Thomas, 838 F.2d 1317, 1321 (D.C. Cir. 1988),

298, Obio Dep’t of Hi Servs. v, Dep of Health & Human Servs,, 862 F.2d 1228,
1234 (6th Clir. 1988).
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the payment process, this ‘expectation’ has been given the force of
law. . . . [Plrogram Statement 5380.1 has been itself interpreted by the
defendants as an absolute rule.”**® “These rules limit state discretion in
this area and impose an cbligation on the states not found in the statute
itself.”200 “[A]t oral argument, agency counsel stated categorically that
the handbook definition is mandatory, binding Department policy, not
simply a factor to guide the discretion of regional administrators.”!
“The critical question is whether the agency action jeopardizes the rights
and interest of the parties, for if it does, it must be subject to public
comment prior to taking effect.”3 “[A] legislative rule is recognizable
by virtue of its binding effect.”3% .

In their words, and yet even more in their holdings, the cases exhibit
a virtual unanimity in condemning the use of nonlegislative documents
(other than interpretations) that are intended to bind or thet do bind in
practical terms.3%¢

V. THE ROLE OF AGENCY DISCRETION

As a gauge of whether an agency should have issued a policy docu-
ment legislatively, the courts have made much of the discretion reserved
by the agency. Certainly there is & major role for this element of the
analysis. In many cases, however, it should not be determinative.

In his important McLouth Steel opinion, Judge Stephen Williams
succinctly stated the test that he distilled from numerous D.C, Circuit
opinions: “The question for purposes of § 533 is whether a statement isa
rule of present binding cffect; the answer depends on whether the state-
ment constrains the agency’s discretion.”3%% The point of this approach

299. Prows v. Dopariment of Justice, 704 F. Supp. 272, 276 (D.D.C. 1988), aff'd, 938 F.2d 274
(D.C. Cir. 1991). .

300, Cabals v. Bgger, 690 F.2d 234, 239 (D.C. Cir. 1982).

301. Comite ds Apoyo para los Trabajadores Agricolas v. Dole, 731 F. Supp. 541, 545 (D.D.C.
1990).

302. Batterton v. Marshall, 648 F.2d 694, 708 (D.C. Clr, 1980) (footnote omitted).

303, Alaskav. Department of Transp,, 868 F.2d 441, 445 (D.C. Clr. 1989). Despito its language
rejesting the argument that an agency’s action is legislative whenever it has the effect of creating new
duties, Pertilizer Inst. v. BPA, 935 F.2d 1303, 1308 (D.C. Cir. 1991) is not contrary to the above
cascs, since the rule in question there was Interpretive.

304, A poasibl ptlon is Friedrich v. Secretary of Health & Human Serva,, 894 F.2d 829 (6th
Cir), cort. dented, 111 S. Ct. 59 (1990). The court recognized the binding character of the Medicare
national coverage ination (“The S y has chozen to seek uvalformity by requiring Part B
carriers to abide by all regulations in the Manual.” 7d. at 837), but treated the Secretary’s determina-
tion as an interpretation of the statutory language “ ble and y," which therefore “cre-
ates no new law.”* Jd. Cortainly, the classification as interpretive is fairly arguabls either way.

305. McLouth Steel Prods. Corp. v. Thomas, 338 F2d 1317, 1320 (D.C. Cir. 1988). The disare-
tion considsred here appears to be discretion to act at vaciance with positions sst forth in the docu-
ment at lssue. Perhapy distinct is the discretion as to substance connoted when the Eleventh Clrcuit
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is that, if the agency has acted fentatively, and reserves discretion to re-
consider and to revise or vary or rescind the policy before concretely
applying it, then neither the agency nor an affected private party is
bound, either as a legal matter or in a practical sense. On this basis, an
agency would not err in announcing its policy through a nonlegislative
document.

Thess conclusions must rest, however, on the assumption that,
before applying the policy concretely to a private party, the agency either
will promulgate it as 2 legislative rule or will hold its mind open to recon«
sider the policy and to accord the affected party an opportunity to chal-
lenge its wisdom.306

One difficulty is that this assumption is not made explicit in the
cases. At bottom, however, the problem is that the assumption will be
faulty in particular cases. As in many of the illustrative cases mentioned
above, the agency may well have settled firmly upon its policies, with
every intent of exacting conformity from those affected. The fact that the
policy is announced in a nonlegislative document—and speaks of re-
served discretion to act at variancs with it—does not change that intent,
But under the D.C. Circuit's test, this tactic fornishes the agenocy with a
convenient chance to have things both ways: to impose a practical bind-
ing effect upon private parties, but also plausibly to argue to the courts
that the informal issuance and reserved discretion prove there was no
obligation to proceed legislatively. This strategy may through bureau-
cratic habit be pursued in the best of faith. But in reviewing the cases one
cannot avoid suspecting that the agencies consider it easy to fool the
courts on these points, or at least think it is worth arguing, in the face of
manifest reality, that their reservation of discretion means that they have
not bound the complaining members of the public,

In fact, despite any professed reservation of disoretion, a nonlegisla-
tive document as a practicel matter can quite readily impose binding
standards or obligations upon private parties. Their discretion is con-
strained even if the agency’s is not. A test more consistent with the spirit
of the APA than one looking to the constraints on an agency's discretion

remarked that “the fact that the prospective announcement affects 2 discretionary function does not
deprive it of its rulemaking quality.® American Trucking Ass'n v. United States, 688 F.2d 1337,
1348 (i1th Cir. 1982), rar'd, 467 U.S. 354 (1984).

306. “{Aln agenoy's open-mindedness In individual procesdings can substitute for 4 general
rulemaking . . . * McLouth, 838 F.2d at 1325, The agency may say what it is thinking of doing,
That is a policy statement. But whea it knows what it is going to do, it must use leglsiative
rulemaking,

Clting MeLouth, the same Clrcuit in a related context spoka of a “presumption of closed-mind-
educss.” Alr Transp. Ass'n of Am. v. Department of Transp,, 900 F.2d 369, 330 (D.C. Cir. 1990),
Judgment vacated ax moot, 111 8. Ct. 944 (1991).
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would be one that considered whether the intended or actual constraints
on the private persons’ discretion (that is, upon their freedom of action)
amount to binding them in a practical sense. If so, the recitation that
discretion is reserved should be of no moment, and the agency’s circum-~
vention of legislative rulemaking procedures should be redressed.

These points may be illustrated by the following form of disclaimer,
which the EPA prepared in the summer of 1991 far inclusion in guid-
ances and other nonlegislative issuances:

NOTICE: The policies set out in this [document] are not final agency

action, but are intended solely as guidance. They are not intended, nor

can they be relied upon, to create any rights enforceable by any party

in litigation with the United States. EPA officials may decids to follow

the guidance provided in this [document] or to act at variance with the

guidance, based on an analysis of site-specific circumatances. The

Agency also reserves the right to change this guidance at any time

without public notice,37
It scarcely needs to be observed that this provision is wholly one-sided.
The substantive elements in EPA guidance documents are often couched
in specific and faclally mandatory terms, by which affected private par-
ties may reasonably believe themselves to be bound in one of the practical
senges described above.*® The quoted EPA statement prescrves great
discretion for the agency. But it yields no flexibility to affected persons,
nor does it afford any assurance that they will have a realistic chance to
challenge the substantive policy positions set forth in the document.

The literal application of the D.C. Circuit’s discretion test would
sanction the use of nonlegislative procedures for a document endorsed
with this disclaimer. And yet if the document is binding as a practical
matter—because it is framed in mandatory terms or is regularly applied
or is so structured that in context affected persons cannot disregard it—it
would be quits wrong to hold that such a disclaimer excuses the failure
to observe notice-and-comment requirements.

To do so in such a case would leave the private party in the worst of
possible worlds: The private party is bound but the agency retains full
freedom to act at variance with its stated position. The reservation of
discretion affords the agency scops for unpredictable behavior, without
diminishing the prospective compliance burden on the private party. Al-
ternatively, there is little to deter the agency, despite its reservation of
discretion to decide variantly, from relentlessly applying the stated posi-
tions as though they had the full force of law.

307. Ynterview with E. Donald Elllott, Genecal Counsel, and Charles L. Elking, Associats Gen-
eral Counsel, EPA, in Washington, D.C. (Tuly 10, 19%1).
308, See supra Part IL.
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Under the corollary to the D.C. Circuit’s position-—that the more
discretion the agency reserves the less likely it is that the rule will be
treated as legislatlve—the agency is rewarded for stating its rules with
less precision and authority than might otherwise be required of it. Yet
28 2 practical matter it still may be able to apply or threaten to apply the
rule in a binding way. It is simply bad government to tolerate the notion
that the more discretion an agency reserves for itself the more readily it
can escape the obligation to promulgate its rules in the manner instructed
by Congress.

Only if the agency makes it clear that it retains an open mind on the
final terms of the policy should the fact that it retains discretion validate
its usc of nonlegislative guidance documents. If the agency mind is open,
the affected party’s opportunity at a later proceeding to contend for an
alternative or modified policy, or for abandonment of the tentatively
adopted one, is the functional equivalent of the opportunity to comment
in a legislative rulemaking proceeding.

Thus, an agency may issue a statement of polioy setting forth the
standards it expects to apply in granting certain approvals, If the agency
genvinely maintaing an open mind, so that an applicant has a realistio
chancs to persuade it to adopt a different position when the applicant's
particular case is passed upon, the original policy statement had neither
the intent nor the effect of imposing mandatory constraints on the appli-
cant. The agency therefore was not obliged to use legislative rulemaking
procedures to issue it.3o°

Similarly, if an agency administering a vague statute sets forth a
guidance as to the kinds of behavior it will take enforcement action
agrinst, but persons guilty of that behavior have a real opportunity when
proceeded against to persuade the agency that that behavior should not
be deemed culpable, then the gnidance may be issued without observing
legislative rulemaking procedure, as it has neither the intent nor the ef-
fect of foreclosing the private party.

309. “Whea the agenoy states that In subsequent procesdings it will thoroughly considar not
only the policy’s applicability to the facts of a given case but also the underlying validity of the policy
itself, then the agenoy intends to treat the order [which in FFC parlance can be a rule] as a general
statement of policy [within the exemption of APA § 553(b)(A)}.” Pacific Gas & Eleo. Co. v. Federal
Power Comm’n, 505 F.2d 33, 39 (D.C. Cir. 1974).

To be treated as having an open mind, it should not be enongh that the agency permils alfected
persons to seek walvers or exceptions from the stated positlon. In Texaco, Tne, v, Pederal Power
Comm'n, 412 F.2d 740 (3d Cir. 1969), the Commission “elected to praceed in thia case by making a
general rule,” id. at 745 {footnots omitted). The court held that Texsco was “harmed by being faced
with such a general rule which it must overcome In any ad koo waiver proceeding. ... Infillng o
walver application, an operator is entitled to be confronted only with rules adopted in the procedural
manner presotibed by Congress.” Jd. at 746 (footnote omitted).
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But if the outcome of the later proceeding is a foregone conclusion
because the earlier policy statement or guidance was to be mechanically
applied, there clearly has been an intent or an effect making it binding on
the private parties as a practical matter, and lcgislative rulemaking
should have been uged31° '

The announced position might be mechanically applied because the
agency decisionmakers intended all along to apply it that way. But it
also might be mechanically applied becauss staff or administrative law
judges or cooperating state officials felt obliged to follow strictly the doc-
ument that came from headquarters, even if the agency heads had not
intended that those officials be obliged to follow it. Thus the agency
would be well advised to establish a system to prevent the inadvertent
closing of minds it intends be kept open. Elements of such a system for
assuring that policies are tentative arc proposed in Part VII of this
Article '

If the agency genuinely has put its document forth on 2 tentative
basis and with an open mind, it should willingly implement the discipli-
nary measures needed to assure that its intent is effectuated. But when
an agency in practice does not provide realistic opportunities to challenge
jts purportedly tentative policies, or conceals the availebility of such op-
portunities, or issues documents in a way that leaves ambivalence or con-
fusion about their legal effect, its claim to exemption from the APA’s
rulemaking requirements is to that extent vitiated. An agency should not
be suffered to come into court and plead, as agencies so often have done,
that the uncertainties with which it has surrounded the document estab-
Jish its tentative effect and thereby excuse the failure to obey the
rulemaking commands of the APA.

VI. ADMINISTRATION OF POLICIES BY AGENCY STAFF
AND BY THE STATES

Two further circumstances must be taken into account where agen-
cies have issued nonlegislative policy documents.
A. Administration of Nonlegislative Policy Documents by Agency Staff

General knowledge of normal bureaucratic behavior permits us to
postulate a basic general proposition about how nonlegislative guidance
documents are administered by the agencies’ own staffs, especially in the

310, *Had petitioner seriously sttacked the reasoning of the Policy Statement, and had ERA
responded merely by saylng, in effect, *That is no longer open to discussion. We resolved it in the
Policy Statement,’ then the agency’s conduct would belle its characterization of the Palicy State-
meat"” Panhandle Producers & Royalty Ownets Ass'n v. Economis Regulatory Admin., 822 F.2d
1105, 1110 (D.C, Cir. 1987).
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fleld: Staff members acting upon matters to which the guidance docu-
ments pertain will routinely and indeed automatically apply those docu-
ments, rather than considering their policy afresh before deciding
whether to apply them. Staffers generally will not feel free to question
the stated policies, and will not in practice do so,

Staff members, including the most conscientious, have every incens
tive to act in this fashion. To accept the agency guidance as conclusive is
the quick and simple thing to do, and Jeaves staff membars relatively
invulnerable to criticism. By contrast, to treat the document as tentative,
and therefore as subject to reconsideration upon the request of affected
parties, would demand more time and effort, and would expose staff
members to disapproval for departing from established positions. And
treating the matter as a settled part of the operational routine is more
comfortable for staff members than having to consider the policy anew
each time it is to be applied.

Circumstances of course vary in our complicated government. Some
nonlegislative policy documents may be framed in general language that
i3 not capable of regularized application, and some may make it clear
that the guidance is tentative only. But otherwise, I suspect that the
above observations hold true in the great majority of cases. And I sus-
pect that they hold true whether or not the agency3!! intended its docu-
ment to bind the staff*'3 Indeed, although the agency may protest
otherwise, it can ofteri be quite clear that its nonlegislative document was
intended to control the staffs basis for decision.”?* But even if the docu.
ment was intended merely to guide, the tendencles mentioned are likely

311 Although judicial opinions customerily obscrve the polits fiction of denling with & rule as
though it had been issued by “the Seoretary” or “the Administrator” of “the Commission,” In real~
ity (as shown by numerous examples in Part LI above) nonlegislative dosuments often—and I would
think usually—emanate from officlals below the level of the agency heads. To announce poficies
nonlegisiatively, those officials do not ordinarily need a delegation of authority from the ageacy
heads, ay thay would if the policies were to be Issued legisiatively, But there la no reason to think

that nonlegislative statements issued by lesser offioials aro pplied by sub any less ly
ﬂmmnoukgkhdvoiumaﬁummmp.
312. The Administrative Conference’s rul king manual distinguishes among documents that

(by intent or effect) bind 1) lower-level ataff, 2) members of the publle, and 3) the agency ftself, and
accurately adds: “Awy form of binding effect will take an agency pronauncement out of the policy
statement exemption b pollcy at are to have p fve and not immediate effect.”
OFFICE OF THE CHAIRMAN, ADMINISTRATIVE CONFERENCE OF THE UNITED STATES, A Gums
TO FEDERAL AGENCY RULEMAKING 68 (2d «d. 1991),

313. See, e.g., Morton v. Rulz, 415 U.S, 199, 233-35 (1974) (BIA); Les v. Kemp, 731 F. Supp,
1101, 1113-14 (D.D.C. 1989) (HUD); Tabb Lakes, Ltd, v, United States, 715 F. Supp. 726, 728-29
(B.D. Va. 1988) (U.S. Atmy Corps of Buginears), affd without op., 883 F.2d 866 (4th Clr, 1989)
United States v. Blaclinical Sys,, Inc,, 666 F. Supp. 82, §3-84 (D. Md. 1987) (FDA); Pugers v.
Derwinskl, 119 Daily Wash, L. Rep. 289, 294 (U.8, Ct. Vetorans App. Des, 27, 1990) (refecting
agency argument that the provision’s placement In o “'procedural maaual for the uss of field persane
nel” prevented it from belng a “substantive rule”); Example A-10, supr text accompanying notes
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to harden it into a rgidly applied rule, with the effect of binding private
parﬁes.il4

B. Administration of Nonlegislative Policy Documents by the States

The ways federal and state administrative actions interplay are
many, and the span of flelds that their interplay touches is broad. It
reaches housing, social security, education, environmental protection,
conservation, medicare, transfer programs like food stamps and unem-
ployment compensation, and a myriad of others, The role played by fed-
eral guidance documents in so cluttered en arena cannct be
comprehensively dealt with here,313

136-47 (USDA inspection manuals); Example B-6, supro text accompanying notes 180-87 (MSHA.
inspection manuals).

314. The spokesman to whom I was directed by EPA stated that there are a number of circum-
stances in which EPA’s staff permit writers may depart from guidance documents. The permit
writers may not disregard the guldance, but may deem an exception appropriate where the guidance
makes no senss in a given application, where its applicability is doubtful, or where the guidanca is
cast in flexible terms such that the permit writer must decide what a concept (like “best availabla
control technology™) eans in a given application. But the permit writer cannot change basic pal-
foy, for example, by allowing use of a lesser technology in place of the “best” on a nontechnical
ground such es saving jobs. Nor can the permit writer ignore a methodology mandated by & gul-
danoce, such as use of the “top-down” method for determining best availablo control teshnology. Ses
supra notes 212-16 and sccompanying text. Where the guldance is cast in directive language, the
staff will follow it feithfully. There is, however, some flexibility in most EPA. guidances. The
spokesman noted that many EPA draft permits are subject to public comment, which supplies an

P ity for challenge to rel guid and affords a procedure functionally similar to the
notlce-and-comment procedure of APA § 353, Telephone interview with Walter Mugdan, Deputy
Reglonal Counsel, Reglon I, EPA (Aug. 14, 1991). Nothing in the EPA manuals for permit writers
requires them to treat guidance d as ive or to maintain & willingness to reconsider the
policies if challenged. Telephone intsrvicw with Charles L, Blking, Astociats General Counscl, EPA
(Nov. 25, 1991).

The EPA’s Judicial Officer, who hears appeals in the Administratoc’s stead, has occasionally
rejected or departed from the ngency’s guidances, Jd. An exarpls it In re Hoechst Celancse Corp.,
RCRA Appesl No. §7-13 (1989). The Judicial Officer held that the guidance documents ware not
mandatory and that the EPA regional offics must justify its action on its own merits.

318, The most significant pattern of interaction involves federal agenoy insistence npon obaer-
vancs of the nonlegislative document as a condition of channciling moncy to the siates, or through
the states to private partles. See, 28, Ohio Dep’t of Human Serve. v, Department of Health &
Human Servs,, 862 F.2d 1228 (6th Clc, 1988); Cabais v. Egger, 690 F.2d 234, 235-36 (D.C. Cir.
1982) ("Unemployment insurance in this nation is a joint federal-stata responsibility. . . . The De-
partment of Labor informe state agencies of the minimum federal requirements they must meet to
remain certified primarily by issuing Unemployment Ingurance Program Latters.”); Battecton v.
Marshall, 648 F.2d 694 (D.C. Cir. 1980); Pood Stamp Program Policy Memo 90-6, HUD Payments,
fssued by Thomas 0'Connor, Director, Program Development Division (Feb. 9, 1990); Example D-
7, supra text accompanying notes 259-68 (guaranteed student loan progeam); see olro Levesque v.
Block, 723 F.2d 175 (lst Clr. 1983); Tyler v, Department of Labor, 752 F. Supp. 32 (D. Me. 1990);
infra note 366,

Fletcher v. Housing Auth. of Louisville, 491 F.2d 793 (6th Cir.), wacated sub nom. Department
of Hous, & Urban Dev. v. Fletcher, 419 U.S. 812 (1974), offers a sample of this intecaction:
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But a brief look at one document strikingly illustrates the way in
which nonlegislative federal guidelines can be translated into commands
to the states and then into commands by the states to private parties.

That document is a typewritten set of guidelines issued by a regional
office of the Fish and Wildlife Service (FWS), which administers the En-
dangered Species Act.3'¢ The guidelines®!” aim at protecting the north-
emn spotted owl by restricting the cutting of timber in the vicinity of its
habitat.*® This species of owl, which is found only in Washington, Ore-
gon, and California, was listed as a “threatened species” effective July 23,
1990,>? and the Guidelines were announced that month by FWS's re-
gional office in Portland, Oregon. .

Under the Act, a species is “endangered” when it is “in danger of
extinction throughout all or a significant portion of its range,° and is
“threatened” when it is “likely to become an endangered species within
the foreseeable future,”22! It is unlawful to “take” any creature listed as

HUD argucs that its Clrcular merely suggested that local housing agencles consider
:gl:mmﬂn 8 rent rangs scheme, For us to this argument as a reason for not

ewin; gHXL'l [Houﬂn’Authnrllyofhuhvdk" 's] rent range formula would be to blind
ourselves to the realitles of cooperative federalism in this case, The record is olear that the
sole reason for HAL's implementation of HUD Circular No, 7465.12 was the desire to
conform to HUD's wishes. HUD’s desire may not have taken the form of a formal require-
ment. ... Botit took the form of a demand through HUDY's controls over HAL’s federal

.

- - [Nl is clear thst HUD's actions mads Clreudar No, 465,12 a mattes of foderal
policy, not federal suggestion,
1 at 799,

Other significant categorles of fedesal-stats intoraction in which federal nonlegislative docue
ments play & rola include those whese financial conditions are not centeal to the fasue arising under
the stats’s administeation of the federal statutory program, e.8,, Example B-10, supra text accompas
nying notes 205-11 (Kentucky state implementation plan under Clean Alr Act), Bxample B-11,
Supra text accompanying notes 212-28 (state-granted permits to be invalldated by HPA if state fila
to use “top-down" method of determining best availabls control technology); thosa in which federal
liabilities ave placed upon the state as an actor or upon the relovant stats officlals In their personal
capacities, see discussion of the restrictions on harvesting of timber near habitats of northem spotted
owls, Infra text accompanying notes 316-47; and thoss in which the states adopt the federal guldancs
into their own Iaw, see frifra text accompanying notes 316-47.

316, Endangered Species Act of 1973, as amended, 16 U.S.C. §§ 1531-1544 (1988).

317. US, Fish and Wildlife Service, Reglon 1, Procadures Leading to Endangored Species Act
Compliance for the Northern Spotted Owl (Tuly 1990) [herelnafter Guldelines],

318, The statuts provides specifically that “seotion 553 of title 5 (relating to rulemaking proces
dures), shall apply to any regulation promulgated to carry out the purpeses of this [Act),” with two

pth quiring more clab notice-and procedures for certain actions, including

the listing of a species es endangered or threatencd, 16 U.S.C. § 1533(b)(4)-(6) (1988). The Guide.
lines were lssued without observing thess procedures.

319. S0 CRR. § 17.11 (1991),

320, 16 U.S.C. § 1532(6).

321 Id. § 1532(20).
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an endangered species.2 In a bold application of the authorizing stat-
ute,3?® the Department of the Interior has provided by regulation that all
prohibitions pertaining to endangered species shall apply to all
threatened species.® Thus, “taking” a threatened species like the spot-
ted owl is subject to the same sanctions as is taking an endangered spe-
cies. These include civil penalties, criminal fines and imprisonment, and
foderal and citizen suits for injunctive relicf 325 The listing of the north-
em spotted ow] as a threatened species immediately placed logging com-
panies, acting in the normal course of their business on private lands, at
risk of prosecution for injury to an owl or to its habitat.

The extent to which unintentional injury to a bird or distucbance of
habitat amounts to a “taking” is highly unclear338 The term “take” in-
cludes “harm,”7 which is defined by regulation to “include significant
habitat modification or degradation where it actuelly kills or injures
wildlife by significantly impeiring essential behavioral patterns, including
breeding, feeding or sheltering.”*3* In the absence of designation of a
sscritical habitat” pursuant to an elaborats statutory procedure,* no
other statutory or regulatory provision expressly prohibits habitat modi-
fication. Modification that results in impairment of essential behavior

332. Id § 1538(a)(1)(B).

323, “The Secrotary may by regulation prohibit with respect to any threatoned species any act
prohibited under section 1338(a)(1) of this title, in the case of fish or wildlife. . . ** Jd § 1533(d).

224, 50 CF.R. § 17,31 (1991). There are soms exceptions which ars not partinent here. Ses id
§ 172109

325, 16 US.C. § 1540(a), (b), (€)(6), (&)-

326. The Guidelines use the torm “incidental take,” which they desoribe 23 & ** ‘take’ (a3 defined
by the Endangered Specles Act) that occurs incidentally to otherwi lawful activities. An obvi
example of incidsntal take would be unknowingly cutting a tree which contained an owl nest with
eggs or young.” Guidelines, supra note 317, at 2. This should be read with the regulatory definition
that *[Incidental taking means any lann;oﬂ:crwlnpmhibkd.ifmhukh;hlnddmﬂw, and
not the purposs of, the carrying out of an otherwise lawful activity.* 50 CRR. § 17.3 (1991).
Althovgh the statuts provides Mlpmkwwuﬁngﬁntb"hddmhlh.mdnotm
purpose of, the carrying out of an otherwise lawful sotivity” 16 U.S.C. § 153%(a)(1)(B), that proce-
dure is slow and cumt entailing submissi: of a large-area conservation plan; as a result, few
such permits have boon sought or granted. Here, timber opezators were confronted with immediate
jeopardy from the moment the spotted owl was deslgnated o threatened. Where there is no permit,
the Guidelines treat any incidental take of the ow] as prohibited activity unless the restrictions on
cutting within the stated areas around owl nests and sctivity centers have been observed. Guide-
lines, supra note 317, at 9-11. The document states that specific {nformation about well-studied
individual owls could be used to Justify an exception to the guldelines, but provides no pracedure for
doing so. 7d at 10. .

327. “The tecm ‘take’ means to harass, harm, pursue, hua, shoot, wound, Kill, trap, eapture, or
callect, or o attempt to engago in any such conduct.” 16 US.C. § 1532(19).

328. 50 CER. §17.3.

329. 16 US.C. § 1533(@)(3)(A). Such s designation for the nocthem spotted owl], which would
not cover any private lands, is In the proposal stage, Ses generaily U.S. Fish & Wildlife Service,
Reglon I, Nows Release, Revised Northern Spotted Owl Critical Habitat Proposal of 82 Million: Acres
Announced by Fish and Wildlife Servica (Aug. 5, 1991) [hercinafter News Releasc].
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patterns that conld lead to extinction may be treated as “harm,” even if
the extinction might not occur for several decades,*® Beyond that, one
cannot confidently state the extent to which the prohibition of “take”
may require maintenance of habitat necessary for essential behavioral
patterns. The owl Guidelines bear upon this uncertain ares,

The Guidelines were intended, at least in part, to advise timber op-
erators about what they could safely do.33! The document can be viewed
in this aspect as a safe harbor rule.332 But it also discloses an intent to
bind affected parties by authoritatively defining the offense33—that is,
not only to set safe harbor limits but to treat persons as in violation of the
Endangered Species Act if they go beyond those limits. 34 Thus, to be
safe from prosecution, operators must refrain from cutting timber,
around each owl nest site or activity center, in an area which may be as
large as 3,960 acres, 335

330, Palila v. Hawall Dep't of Land & Natural Resources, 649 F. Supp. 1070 (D. Haw. 1986),
aff'd, 852 F.24 1106 (9th Cir, 1988),

331. Telephone Intarview with Russcl] D. Peterson, Fleld Supervisos, Fish and Wildlife Service
Enhancement Field Offica, Portland, Oregon (Aug. 8, 1991). The Guidelines states “If a person
engaged in timber barvest can demonstratc that these guldelines were followed, the Service does not
intend to scek prosecution In the unlikely event that incidentul take ocours in #pite of implementing
the guidelines,” Guidelines, supra note 317, at 9.

332. See supra text accompanying note 163 (discussing possibility of employing a safe-hnrbor
policy).

333, See supra text accompanying notes 161-63 (discussing possibility that the agency intends
authoritatively to defins the offenss).

334. "The Service gives notics that any incldental take of northern spatted owls that results from
activitles carried out in a manner inconsistent with the guldelines (and not authorlzed under the
provisions of Sectlon 7 or Section 10 of the Act) will be subject to investigation by the Service
pursuant to Section 9 of the Act.” Guidelines, supra note 317, at 9.

The Guidelines at several points use Janguage suggeating that they are tentative (e “these
interim guidelines,” id.) or constitute merely guldance rather than strict rules {¢.8» “The Service
offers the following general guidance to address *incidental’ take of northern spoited owls that may
occur incidentally to timber harvest or rolated activides,” 74.), Whather Intended to be binding or
not, the Guidelines nevertheless have hiad binding practioal effect, in that the affeoted states and
private operators have had to act upon the reasonable bellef that the Guidclino rules must bs abe
served. See supra text accompanying notes 79-88; see also Infra noles 337-46 and accompanying text
(describing the practical binding nature of a Fish and Wildlife Servica August 1991 news releasc),
‘The Guidelines® mention that individual siteations will bo considered relates, not 10 changlng thelr
policy, but to justifying “an exception to these Guidelines.” Guidelines, supra note 317, at 9.

333, Guidelines, supra nota 317, at 10-11. Specifically, the rules call for 1) conducting owl
surveys {n acoordance with FWS protocols; 2) avoiding harvest that results n less than 70 nores of
“the best avallable suitable owl habitat" encompassing the nest site and/or activity centor of a pair of
spotted owls; 3) avoiding harvest that results in less than 500 acres of “suitable habitat” within a 0.7
mile radius (1,000 acres) of » nest site and/or activity center; and 4) avoiding harvest that results In
less than a 40% coverage by “suitable owl habitat” witkin a clvcle centered on the nest or activity
center, having & radius appropriato for its geographical “province.” In Washington, the radius for
the Olymplc Peninsula is 2.2 miles, which amounts to 9,900 acres, 40% of which Is 3,960 acres; for
the Cascades, the radlus is 1.8 miles, amounting to 6,600 ucres, 40% of which Is 2,640 nores, For
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Thess rules have excited great controversy and bitter outcry about
the loss of jobs and productive opportunities. Part of this has resulted
from application of the Guidelines to logging on federal lands.®*¢ But
complaint has focused as well upon the limits the Guidelines have placed
upon logging on private lands, particularly through administration of the
Gluidelines limits by the states.

The State of Washington has adopted the Guidelines standards, sub-
stantially whole, into the administration of its state forest practices
laws.337 This has resulted in a state requirement that the Guidelines lim-
its be adhered to as a condition of recelving a state permit to cut timber,
even on one’s own land.3*® Washington has enforced the Guidelines

provinces in Oregon and California, the 40% areas protected against logging are either 1,000 or
1,360 acres in extent. Id,
336, With regard to the closely related action of proposing designation of u critical habitat for
the spotted owl, mostly on federal lands:
ber ind: and labor officials immediately acoused the aj of being too s
mwl atmtl?eyupum of loggers. Ametle:lly Forest MWMQ%
sald more than 130,000 workers would lose their jobs because of the government’s
mwhkhh-dmwul“hndlmkupqﬂvdnt[tothodn]dm—uhum
Vexmontdeonnenﬂcutcombmed.
Margaret B, Kriz, Owls 1, Timber 0, NAT'L J., May 4, 1991, at 1056, 1059 (slteration in original);
see also Margaret B, Kiiz, Jobs % Owls, NAT'L I, Nov. 30, 1991, at 2913,

337, See Forest Practices Act, WASH. REV. CODE ANN, §§ 76.09-76.09.935 (West Supp. 1992).
Harvesting on lands known 1o contain a pair ar the nest or breeding grounds of any threstened or
endangered species is classified as a “Class IV - special™ forest practice, for which special application
and permit requirements must be observed, WasH. ADMIN, Cons § 222-16-050(1)(b)(D) (1989).

‘The examples herein will be confined to Washington, but the situation is shmilar in Californis.
Oregon requites no permit for the harvesting of timber as such. The requirements of the federal
Guidelines, of course, apply directly to timber operators there, ss thay do in Washington and Call
fornia where, additionally, compliance with the Guidclines’ requirements is a condition of recelving
shurnmtpmﬁeupcmlnforhnsﬁngﬂmbu &rcu..l’mz.conllﬁﬁp (West 1988)
("The violation of any federal regulati ted to the [End d Specics Act] shall
ﬂmbedeemed:ﬂouﬂononhkrecﬁmmdthubapmmudbyﬂznpmmwmteorbul
officiala.”).

338, “Based on listing of the northern apatted owl as a federal threatensd species and the [Owl
Guidelines] provided by the USP&WS, the DNR [Department of Natural Resources] has deters
mined that the following actions and conditioning criterin on forest practices are nacessary to pre-
vent material d to this public » M lmﬁomA-rdenolsou.DlmionMnmm
Formkmlmonmdmmemvmon. Washington State Dep of N IR
Regional Managecs, Owl Memo #2--Interim Opamllnzmdumﬁr FPA Conditioning to Pmm
Northern Spotted Owls | (Aug, 27, 1990) (on file with author). For passing upon proposed forest
practice activities (such as cutting trees), the document provided criteria that are very similar to, and
in Important respects substantially identical to, those of the Guidelines. For example:

NO HARVEST WILL BE ALLOWED WITHIN TEHIS CIRCLE [having a radius of 2.2
or 1.8 miles, as presoribed by the Guidelines] THAT RESULTS IN L&s THAN 40%
CQVERAGE BY SUITABLE OWL HABITAT: 3972 ACRES ON THE OLYMPICPE- -
NINSULA, 2523 ACRES IN THB CASCADES. If the amount of suitable habitat within
m less than the indicated minimum acreage, no harvest of suitable habitat will be

P
Id. at 4.5, Similar provision is made for protection of 70 acres of the best habitat, and of SO0 acres
within & radius of 0.7 miles, Jd. at 5.
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limits by means of stop-work orders and permit denlals. The following
are two examples.

In December, 1990, the Department of Natural Resources ordered
Wind River Logging to “STOP ALL WORK” connected with the viola-
tion described in the order, and more specifically ordered:

EFFECTIVB IMMEDIATELY CEASE ALL TIMBER FALLING

ON THOSE PORTIONS OF THE APPLICATION WITHIN OWL

HABITAT, AS INDICATED ON THE ATTACHED MAP, NO

FUTURE TIMBER FALLING WILL BE ALLOWED UNTIL AP-

PROPRIATE SPOTTED OWL SURVEY INFORMATION 1S AN-

ALYZED AND ACCEPTED BY THE WASHINGTON

DEPARTMENT OF WILDLIFE AS PROOF OF THE ABSENCE

OF NORHTHERN ([sis] SPOTTED OWLS IN THIS

LOCATION.3%9
The explanation, after paraphrasing federal definitions of “take” and
“harm,” stated, in terms reflecting the Guidelines: “THIS OPERA-
TION IS WITHIN (1.8) MILES OF A KNOWN SPOTTED OWL
NEST OR BREEDING PAIR AND WILL REDUCE AVAILABLE
SUITABLE HABITAT BELOW THE LEVEL NECESSARY FOR
THE SURVIVAL OF THE PAIR."3%

A permit denial involved Betty F. Orem, whose timberland abutting
the Olympic National Forest had been classified as a tree farm.

In May and June of 1989, while carrying out clearcutting operations in

the neighboring National Forest, the Forest Service burned and other-

wise damaged a number of Mrs. Orem’s trees. In considering her sub-

sequent compensation claim, the Forest Service advised Mrs, Orem
that she had a duty to mitigats the damage by harvesting and selling

the damaged trees for their salvage value, When she sought approval

to conduct salvage operations and otherwise to maintain the valus of

her timber stand by routine thinning, however, Mrs. Orem’s applica-

tion was delayed and then substantially denfed due to the presenceof a

In some contrast to Owl Memo #2, a succassor document, Memorandum from Art Stearns,
Supesvisor, Washington State Department of Natural Resources, to Reglanal Managers, Owl Memo
#3~Interim Policy and Procedures jor Protecting the Northern Spotted Owl (Mar. 5, 1991), containy
passages that stress the Independent regulatory rols of the state, id. at 1 (“Additional spotted owl
protection requirements may bo established or imposed as & matter of federal law, over which the
DNR has no regulatory authority."), aad the Sexible nature of the rovised rules, /d, (“Thess are
guldclines only and may be adjusted on & case-by-case basis based on site-specific information ond
consultation . . . ). In some respocts, it has rocast the rules in less soverely mandatory terms; for

ple, the provisl ponding 1o that quoted In the Jast paragraph now reads; “HARVEST
WITHIN THIS CIRCLE RESULTING IN LESS THAN 40 PERCENT COVERAGE BY SUIT-
ABLE OWL HABITAT (3,972 ACRES ON THE OLYMFIC PENINSULA AND 3,523 ACRES
ELSEWHERE), MAY HAVE A PROBABLE SIGNIFICANT ADVERSE IMPACT TO THE
OWLS.” Zd. nt 3. But it has retaincd the basic structure from the Guidelines. See id, at 34,

339. Forest Practices Order/Notice from the Washington State Department of Natural Ree
soutces to Wind River Logging Company (Dec. 14, 1990) (on file with author),
340, 1d.
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spotted aw] in the Olympic National Forest, about half a mile from her

property ¢

The FWS in August 1991 “praised the incorporation into stats for-
est practices review processes of Federal guidelines on avoidance of ‘inci-
dental taking’ of spotted owls on private lands by California and
Washington.”*2 But this action by the states can hardly be viewed as
voluntary. They and their relevant employees were placed under a plain
threat by the federal agency. States and their officers, employees, agents,
departments and instrumentalities are “persons” within the Endangered
Species Act’s definition,> and therefore fall within the Act’s prohibition
of “take” by “‘any person.”3¢ Their approval of timber harvesting activi-
ties that resulted in “take” under the Guidelines could render them liable
on & complicity theory:

Timber harvest on State and private lands may result in the incidental

take of northern spotted owls. Because the States authorize private

timber harvest, they may be party to zake on privats lands, as well as

on State lends. In the absence of an incidental take permit, this take

would be a violation of the BSA.343
To avoid liability, the states have had to assure that their review and
permitting processes do not allow activities that would violate the Guide-
lines, In this way, the federal agency has in practical effect bound the
states to follow the Guidelines, Further, it has conscripted the states as
its regulatory agents, to force the nonlegislatively promulgated Guide-
lines upon private parties, 3+

Tn October 1991 the Fish and Wildlife Service rescinded the Guide-
lines, and stated that it “will investigate the need for a regulation.”*47

M1, Onmplﬂntﬂé.&weetﬂomeCh:molOamnlﬂuﬂonGratOupnv.TumNo.
91.2218 (D.D.C. filed Aug, 30, 1991).
342. News Releass, supra note 329, at 2.
343, 16 U.S.C § 1532(13) (1988).
244, 74 § 1538Ga)(1).
343, Guldelines, supra note 317, st 13 (emphasis added).
346. As was contemporaneously reported:
Agency officials said the guldelines were always meant to be stricily voluntary, but Brian
Boyle, Washington state commissioner of public Jands, sald Wednesday such & claim was
“ineane” and officials in all three states had used the guidelines to design their own owl
protection plans. . . . Boyle sald that even if the guidelines wers meant 10 be voluntary ar
advisory, Fish and Wildlife Service officials had made it clear his office would bo held
legally responsible If it didn't take stcps to guard against the incldental 'm
of owlt. “Bveryone felt they had a gun to their heads,” Boylo taid. “Most
including my offics, had assumed the gnidelines bad the effcet of law.”
Les Blumenthal, dgency Rescinds Owl Guldelines, THE OREGONIAN, Oct. 17, 1991, at Bl
347, Memorandum from H. Dale Hall, Assistant Regional Director, U.S. Fish and Wildlife Ser-
vice, Region 1, to Field Supervisors (Oct. 2, 1991). Tha body of this dooumant, in its entirety, resds:
“The July 1990 document titled ‘Procedures Leading to Endangered Species Act Compliance for the
Northern Spotted Owl,” is heseby reacinded. We will investigate the need for a tregulation.” Id,
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VII. RECOMMENDATIONS

Again, our concern is with substantive agency pronouncements that
fit the APA’s broad definition of “rule”4s and that as a practical matter
are binding because they either are intended to bind or are given that
effect. As demonstrated,®*® any such pronouncement (other than one
that interprets specific statutory or regulatory language) must be promul-
gated in accordance with the procedures required by the APA for legisla-
tive rulemaking.3%0

Described above,3%! however, are numerous examples of such policy
documents that were not issued legislatively but that should have been so
issued because as a practical matter they were binding.35?

In such cases, affected persons and the public generally will not have
been accorded a regularized notice of the agencies’ actions or an assured
opportunity to participate in their development, Citizens or lawyers in
Pocatello, or even in Washington, sometimes do not have ready access to
the guidances or manuals that agencies are using to bind them, And
when they do, they can be confused about the legal import of documents
like these, and frustrated at their inability to escape the practical obliga-
tions or standards the documents impose, Often, in order to win a
needed approval, they must accept the conditions demanded by the non-
legislative rule, and thereby a8 a practical matter surrender the opportu-
nity to obtain court review of the offending conditions. The agencies, for
their part, might not heve issued these pronouncements so freely if legis-
Jative rulemeking procedures had had to be followed.

To induce agency observance of proper rulemaking procedures, it is
not efficient to rely upon judicial review, which is uncertain and spas-
modic and at best a belated curative. It would seem much more produc-
tive to set forth for the agencies a clear and comprehensive statement of
the precepts they should obey.

Agencies have available to them two courses of procedural action by
which to banish the vexing problems described in this Article. They may
issue their new policies in binding form through the use of legislative
rulemaking procedures (Recommendations A, C and D below). Or they
may issue them nonlegislatively, and take care to treat them as nonbind-
ing (Recommendation B below).

348. Por examples, see supra text accompanying notes 31-32

349. See supra Pasts 1, II, and 1V,

350. 3U.8.C, § 553 (1988), Exceptions to the requi of § 553 arc discussed supra notes
50-55 and accompanying text,

351, See supra Part )11,

332. Seesupra Part II. These pronouncements were nat Jegally binding, of course, because they
had not been {ssued through the APAs logislative rulemaking procedures.
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A. Accordingly, this Article recommends that agencies adhere to
section 553's legislative notice-and-comment procedures for any substan-
tive statement of general applicability (other than an interpretive rule)
that (a) is intended to establish mandatory standards or to impose obliga-
tions upon private partles, or (b) is given that effect by the agency.®>® In
the limited circumstances in which such rulemaking may be exempted
from notice-and-comment requirements,35* agencies should nevertheless
observe the procedures whenmever it is feasible and appropriate to do
30,358

Values served by the legislative rulemaking procedures are large
ones.?s Fairness is furthered by giving notice to those who are to be
bound, both when the proposed rule is about to be considered and when
the final rule is definitively published. The accuracy and thoroughness of
an agency’s actions are enhanced by the requirement that it invite and
consider the comments of all the world, including thoss of directly af-
fected persons who are able, often uniquely, to supply pertinent informa-
tion and analysis. The acceptability and therefore the effectiveness ofa
final rule are elevated by the openness of the procedures through which it
has been deliberated and by the public’s sense of useful participation in a
process that affects them. Its legitimacy rests upon all of these considera-
tions, as well as upon the foundational fact that the agency has observed
the procedures laid down by Congress for establishing rules with the

353, This recommendation does not apply to interpretive rules—that is, statements that intecpret
language of a statute or of an cxisting legislative ule that bas some tangible content, See infa text
accompanying notes 364-73.

354, Substantive issuances exempted from the Tequired procedures by 3 US.C. § 353() (1988)
are those involving military or forcign effalrs functions, agency management of personnel, public
property, loaus, benefits or contracts. To the exteat ageacies have voluntarily waived thess sxemp-
tlons, howeves, the procedutes specified by § 353 apply mandatorlly, Linos v. Heckler, £00 F.24
871, 877 n7 (9th Cir. 1986) (HHS); Rodway v. Department of Agrio, 514 F.2d 809 ®.C. Cir.
1975); Les v. Kemp, 731 F. Supp, 1101, 1112-13 (D.D.C. 1989) (HUD). Tho rulemaking of particu-
Jar agencies or programs may be exempted from the APA requirements by the agencles® governing
statutes,

355. See Administrative Conferencs of the United States, Recommendation No, 69-8, Elimina.
tion of Certain Exemptions from the APA Rulemaking Requirements, 1 CF.R. § 305.69-8 (1992);
Administratlve Conferencs of the United States, Recommendation No. 735, Blimination of the
“Military or Foreign Affhirs Function” Exemption from APA. Rulcmaking Roquirements, 1 CF.R.
§ 308.73-5 (1992); Bonficld, supra note 12; Axthur E. Bonfleld, Military and Foreign Affairs Function
Rulemaking Under the APA, 71 MicH. L. Rev. 221 (1972). In all situations, where the use of
notice-and-commient procedures would cause extraordinary difficulties for the ageucy, it may dis-
penss with those pracedures under the “good cause™ excaption. See 5 US.C. § 353(0)(B), (c)3)
(1988); supra note 12,

356, An excellent y and discussion of the bencfits and costs of notloe-and-comment
rulemaking procedures is p d in Astmow, supra note 50, at 402-09.
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binding force of law. The agency's accountability for its rules is deep~
. ened by the court-made requirement of a reasoned explanation based
upon a substantial rulemaking record.3s?

Beyond all of this, the APA rulemaking requirements impose a salu-
tary discipline. That discipline deters casual and sloppy action, and
thereby forestalls the confusion and needless litigation that can result
from such action. And that discipline reduces tendencies toward over-
regulation or bureaucratic overreaching, and discourages low-profile at-
tempts to create practically-binding norms that Congress or the
Administration would not have approved.*st

B. Even where an agenocy does not plan to observe these APA pro-
cedures, but instead contemplates a nonlegislative issuance, there is a
way it can preserve its fulfillment of the values just discussed. Indeed,
this is the fashion in which an agency must issue any policy state-
ment?**—that is, any substentive nonlegislative statement that does not
interpret specific statutory or regulatory language.3®® The agency must
intend that the statement will be genuinely tentative, rather than binding,
and assure that it will be so treated.36!

Accordingly, whenever practicable to do so, agencies should forth-
rightly declare in their nonlegislative policy documents that the stated
policies are tentative, and that before they are applied finally to affected
persons those persons will have a chance to challenge the policies (in the
manner described below). Additionelly, agencies should establish sys-
tems to assure that agency staff, counsel, administrative law judges, rele-
vant state officials, and others who may apply policy statements or advise
on the basis of such statements, are made aware that the policies set forth
in such documents are tentative, and are subject to challenge in the man-
ner described below, before they are applied. The agency similarly
should make clear to affected private parties, by specific written advice at
the time an application is made or at the commencement of enforcement
or other proceedings, that the policies set forth in relevant nonlegislative
documents are tentative and are subject to challenge before they are fi-
nally applied,3%2

357, See Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins, Co., 463 U.S. 29 (1983),

358, See Bethlchem Steel Corp. v, BPA, 723 F.2d 1303, 1309 (7th Cir. 1983),

359. See supra Pact V,

360. See supra Part XC).

361, "A general statement of policy Is . , . neither a rule nor & precedent but is merely on an.
nouncement to the public of the policy which the agenoy hopes to implement In futurs rulemakings
or adjudications.” Batterton v, Masshall, 648 F.24 694, 706 (D.C. Cir. 1980} (quoting Paciflo Gas &
Elec. Co, v. Federal Power Commn, 506 F.2d 33, 38 (D.C. Cir. 1974)).

362. If, as Is often said, the purpose of the Miranda warning is as much to remind the police
officer a8 it is to advise the suspeot, 50 the agency staff official’s duty to advise the private party
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Then, before it applies a policy statement as herein defined®® to 2
private party in a final action, the agency should afford the affected party
a fair opportunity to challenge the legality or wisdom of the statement, or
to suggest that a different policy be adopted in its stead, in a fornm that
assures adequate presentation of the affected persan’s positions and con-
sideration of those positions by agency officials possessing authority to
teke or recommend final action upon them., (The opportunity merely to
challenge the applicability of the policy, or to request waivers or excep-
tions from it, would not satisfy this standard.) Those agency officials
should reconsider the policy afresh, in the light of the positions so ad-
vanced by the private party, with an open mind and without allowing
prior publication of the policy statement in any way to foreclose the
issue.

C. By contrast, interpretive rules—those that interpret language of
a statute or of an existing legislative rule that has some tangible con-
tent364—are yequired by law neither to be promulgated by notice-and-
comment rulemaking processes (as are binding noninterpretive rules) nor
to be issued tentatively while the agency maintains an open mind (as are
policy statements).?65 This holds true when the interpretation is issued
mezely to reduce uncertainty about the meaning of the statute and to
afford guidance to staff and to the public. It remains true even when the
agency intends, if it can, to make the interpretation bind affected private
parties—that is, where the agency intends to act upon the intexpretation
and relentlessly to compel compliance with it up to the point that a court
orders it to do otherwise.366 The agency has the responsibility to admin-
ister and enforce the statute, and in order to get on with that job it must

would serve as a valuable reminder of his or her own duty to treat the guidance as tentative and
subjest to policy challengs.

363, Ses supra text accompanying notes 65-69.

364, Ses supra text accompanying notes 58-64,

365, Seesupra note 3. The Department of Agriculture only rarely issues Interpretations through
notice-and t proced! Interview with John Golden, Associate General Counsel, USDA,
in Washington, D.C. (Aug. 9, 1991). Concern about adequate notics to affected partles is met by
publication of “notices” without opportunity for coument, Jd

366. See, eg, Friedrich v, Secretary of Health & Human Bexvs., 894 F.2d 829, 837 (6th Cir))
(Interpretive regulation creating no new law, that Secretary sequired all carxiers to abide by, need not
be made through § 553 procedures), cert. denied, 111 8. Ct. 59 (1990); American Trucking Ass'a v.
United States, 688 F.2d 1337, 1344 (Lith Cir. 1982), rev'd, 467 U.S. 354 (1984); see also Gray
Panthers Advocacy Comm. v. Sullivan, 936 F.2d 1284, 129152 (D.C. Cle, 1991).

Though an agency intends to imposa the interpretation bindingly rather than tentatively, and
may do so without undergoing notice-and proced it might not succeed in fulfilling
that intention, Ifthe interpretation is not issued legislatively, it is not binding upon courts under the
doctrine of Chevron US.A. Ins. v. Natural Resources Defenss Couscil, Inc,, 467 U.S, 837 (1984);
the reviewing court must give the agency intsrpretation respectiul sttention, but may arrive indepen-
dently at lts own interpretation, evan if that of the agency iy reasonable. Anthony, supra note 6, at
36-40, 55-50. “Such mandatory instructions are not binding on the cousts, howaver, If they merely
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be able to take a position as to the meaning of the statute or regulation it
s interpreting.3¢? By its interpretation, the agency (at least in theory) is
simply applying existing law and not creating new law.36® This contrasts
with an agency attempt to establish binding noninterpretive norms, which
as an act of legislation creating new law can be accomplished only
through the APA’s legislative rulemaking processes. 3%

It would champion the worthy precepts of the APA, however, if in
certain circumstances agencies would voluntarily make use of notice-
and-comment rulemaking procedures to develop interpretive rules, Im-
plicit in the doctrine that notice-and-comment procedures are not re-
quired for interpretations is a notion that affected parties are in some
sense continuously on notice of any imaginable interpretation, and that it
is their business (or their counsel’s) to anticipate and guard against all
possibilities. But when substantial interpretive changes are afoot, the val-
ues of fair notice and public participation and agency accountability de-
mand something better.37

Interpret and implement the statute and do not create new law. American Trucking Ast's, 688 P.2d
at 1344, Thus, despite au agency’s intant to bind, interpretive rules do not “foreclose alternate
courses of aotion [by the agency] or conclusively affect rights of private parties.” Batterton v. Mar.
shall, 648 F.2d 654, 702 (D.C. Cir. 1980). The staf may unbendingly spply the intespretive docu«
ment within the agency, but & court may set it aside,

367. See Chevron, 467 U.S. ut 865.

368, See supra cases cited in note 59,

369. 5US.C. § 553 (1988). “Rules that “sffect a change in exlsting law or polioy,’ are subject to
the notics and rulemaking requirements of secton 553 Mount Diablo Hosp. Dist. v.
Bowen, 860 F.2d 951, 936 (9ih Cir. 1988) (quofing Linox v. Heckler, 800 F.2d 871, £77 (9th Cir.
1986)); se¢ also supra Part 1(B),

370, The Administrative Conference of the United States In 1976 recommended that issuance,
repeal or dh of an interpreti ruls “which is likely to have substantial impact on the pute
Ue* should normally be developed throngh the procedures of APA § 353; If this is Impracticable,
uanecessary, or contrary to the public Interest, the agency should so state at the time of promulga-
tion and should ordinarily allow a post-promulgation period for publio comment and reconsidera.
tion. Administrative Conference of the United States, Recommendation No. 76.5, Interprotive
Rules of General Applicability and Statemeats of Genaral Policy, I CFR. § 305,765 (1992), The
consultant’s report on which this recommendation was based was published as Michas{ Aslmow,
Public Participation in the Adoption of Interpretative Rules and Pollcy Statements, 75 Micas, L, REV.
520 (1977); see also Asimaw, supra note 50 (generally reafirming thia position). The American Bar
Asgociation has adopted a resolution with substantlally the same effect. Amerioan Bar Assoclation,
Summary of Action of the House of Dslegates 25 (Annual Meeting Aug. 8-9, 1989),

The propasition that intexpretive rules having “substantisl Impaot” are reguired by $553 10
obamemﬂw-md—eomntpmduulmbnunpemdlynjuudhmtm Sev, 0.8,
Chemical Westc Management, Inc, v, EPA, 869 F.2d 1526, 1537 (D.C. Cir. 1989); American Postal
Workers Unlon v. United States Postal Sesv,, 707 F.2d 348, 560 (D.C. Cir, 1983), cent, denled, 463
U.S8. 1100 (1984).

Legislation adopted by Florida in 1991 subjects every “rule” (defined as “each agency statement
of general applicability that impt interprets, or presoribes law or policy,” FLA, STAT. ANN.
§ 120.52(16) (West Supp. 1992)) to a statutory notice-and-comment rulemaking procedurs, FLA,
SAT. ANN. § 120.54 (West 1982 & Supp. 1992), with no exemption for Interprative rulss or polioy
statements, FLA. STAT, ANN, § 120.43§ (West Supp. 1992).
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An agency should endeavor to observe notice-and-comment proce-
dures, I believe, whenever it contemplates the adoption of an interpreta-
tion that would 1) extend the scope of the jurisdiction the agency in fact
exercises;®”t 2) alter the obligations or labilities of private parties;3”2 or
3) modify the terms on which the agency will grant entitlements*™ Of
course, the rulemaking procedures need not be considered unless the

The Administrative Conference has sdopted & proposal that certain “significant” categories of
rules ﬂtﬁnsﬂmAPA'lempﬂnnfnt“ﬂluoflm..,pmudum[]orprmice."su.s.c.
§ 553(b)(A) (1988), b voluntarily made the subjsct of notico-and-comment procedures. Adminls-
teative Conference of the United States, Recommendation No. 52-1, The Procedural and Practics
Rule Exemption from the APA Notice-and-Comment Rulemaking Requirements (to be codified at 1
CF.R. §305.92-1).

n, Amhmmﬂmmwmwmmmdmmhmw
ways, while arguably remaining within the perimeter of the agency’s statutory authority, A vivid
cxample is offered by the memorandum, described supra notes 197-200 and accompanying text, by
whbhmoﬁeunfﬁ.&md!nﬂnemdedmd}uﬂ:ﬂﬂbnw«mﬂﬂmdmnmlymmﬂ-
fied aa “waters of the United States” dtod on the basia that they were or
could be used as habitat by migratory birds. Although the court in the Tubb Lakes case held the
memorandom was not intespretive and therefore should be set aside for failuze to observe § 553
rulemaking procedures, see supra notes 199-200, the memorandum could be regarded asan interpro-
umdmmmdmulmlnmwwpmdynmmadtobelnthe[.ulk
Salt case. Sewsupra note 200. Nolice-and-comment procedures are eminently sensible In such cascs.

372, Ses, e, Festilizer Inst, v. EPA, 935 F.24 1303, 1307-09 (D.C. Cir. 1991) (intespretation
mda;mltnom;dmpombhqundﬁud:hwdmwmka “relense,” aud sciting
minimum releass levels of radionuclides, was validly issucd without notice-and-comment procedures
even if it had effect of creating new duties).

To the extent EPA’s top-down policy might have been viewed as an interpretation as to which
notles-and-comment procedures were nat required, see supra text accompanying notes 229-32, it
ltdﬂngwmmmmdwmdowpﬁmbtwhhhthﬂmxmﬁmndwmm
procedures is recommended by this Articls,

“[A}ithough [the announcement] setves as an interpretation of existing law, it also effectively
enunclates & new requivement heretofore nonexistent for complisnce with the law. . . . Ifleft undis.
turbed by this coust, Mwwﬂanwﬂdwﬂdu{nﬂuntchmpinmmwm
private employers must follow and in the enforcement steps the agency must take. Undor thess
dmummm.!bdhvothm;dvmmﬁnemduppumnhy for public participation are vital if &
semblance of democracy i8 to survive in this regulatory cra.” Chamber of Commerce of the United
States v. OSHA, 636 F.2d 464, 471-72 (D.C. Cir. 1980) (Bazelon, J., concurring).

373. Ses. e.g, American Postal Workers, 707 F.2d at 543 (changed interpretation of statutory
term reduced refirement annuities of 113,000 prospective retiress).

Tn 1990 the Department of Agriculture changed its interpretation of an exclusion from the
Food Stamp Act’s deSnition of “Income,” 7 US.C. §2014(dX11) {1983), to require that cectain
HUDMumkmpwmmwmhﬂdywhmmmsmmw thelr utilities sepa-
rately, be counted s “income.” Food Stamp Program Polley Memo 906, supra note 315, If the
HUDpaymcuumm-dodlreciymﬂnumnxortothAuﬁlhypmvida.mhutlunwthohndloﬁ.
the amounts are included In ths tenant’s lncome. Jd. Because eliglbitity for food atamps ia & func-
tlon of facome, 7 U.S.C. §§ 2014, 2017 (1988), the food stamp allowances of tenants directly receive
ing the HUD payments are reduced. Ses West v. Bowen, 879 F.24 1122, 1129-32 (3d C. 1989),
which reected a substantially identical earlier position taken by USDA. USDA"s Food Stamp Pro-
gram Polisy Memo 90-6, supra note 315, stated that its “policy appiies in all States except thote in
the third circult, L.e. Pennsylvania, Delaware, Now Jersey and the Virgin Islands, wheso there is &
court order that HUD utility paymeats bs excluded as oncrgy assistance payments.” 1d. at 1.
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change of interpretation is a substantial one, that does not derlve in an
cbvious way from established norms.

D. A finel cluster of recommended practices springs from the
rather obvious proposition that it should be the agency’s responsibility to
make the purport of its issuances clear and accessible.37 If the agency
intends an issuance to be legislative and therefore to be legally binding, it
should say $0,%7* in order that staff and affected persons will be defini-
tively informed of the agency’s intentions. It should also explain specifi-
cally how its issuance has gained logislative status. Ordinary citizens or
even ordinary lawyers should not have to puzzle out the particulars of
the agency’s authority or its observance of procedural requirements.37
If the agency expects to apply its document in a binding way, it should be
willing to declare that the rule is a legislative one, and to back up that
claim with a showing of the speoific authority and procedures it has ob-
served. 377 If these simple declarations were required, the public and the
courts could know that documents issued without them were nonlegisla-
tive, and treat them accordingly.

Thus, this Asticle recommends that, in issuing any legislative rule,
the agency publish s a part of the document promulgating the rule (a) a
statement that the agency intends the rule to be a legislative rule, with
the force of law; (b) a statement of the way in which specific statutory
provisions confer upon the agency the authority to issue this particular
rule in legislative form;>® and (c) a statement of the specific steps the

374, That is the thrust of the APA’s publication and publie Inspection requiroments, 5 U.8.C.
§ 552(n) (1988).

375. Addressing what he termed “Interpretative rules with legistative effect, Professor Saune
ders proposads *The agency should elect whether It wishes its Interpratative rule to enjoy Isgislative
sffect. If the agenay so chooses, then It nust follow the procedures required of legislative rules.
Kevia W. Saunders, Interp Rules with Lagislative Effect: An Analysis and a Proposal for
Public Farticipaiton, 1986 Duke L.J. 346, 373.

376. Assuming the agenoy has no Interest in creating confusion, it can gain nothing by withhold.
ing this information, whereas disolosing it can Inarease the efiectiveness of a ruls by leading affeoted
persons 1o realize that the rule has the force of law,

377, As the court oberved in Levesque v. Block, 723 F.2d 175, 179-80 (1st Cir. 1983) (vitations
omitted):

Because a rule prom! ursuant 10 an agency's legislative authority Is entitled 1o -

greater dderenegllgr ‘:l,atnd ooump than are intup.riuﬁgu or pollcysmznem, ...0n8

runs greater risks in not following legi sules. It s therefore important to inform the

public at the time of promulgation that a rule is Iogislative . . . .

A uscful paraliel Is found in the APA: “Except to the extent (hata person has actual and timely
notice of the teqms thereof, lpmmlymlnmymmbemqulredtomonto.crbudvmly
affected by, a matter required to be published In the Federal Register and not so published” §
US.C. § 552aX1) (1988).

378, The APA’s only mention of a rule’s statutory nuthority requires “reference to the lega!
authority under which tha rule Is proposed” to be included in the notlce of proposed rulemaking, $
US.C. § 553(b)(2) (1988). Perhaps the requirement in § 3553(c), that final sules Incorporate “s cone
cise general statement of their basis and purpose,” could be read to requirs mentlon of statutory
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agency has taken to satisfy the elements of rulemaking procedure
required by 5 U.S.C. § 553 and by any other applicable statutory
provisions.3™

Agencies will protest that the procedures called for by these recom-
mendstions will prove bothersome and will place pressures upon their
time and resources. No doubt this is true, Legislative rulemaking proce-
dures can levy upon limited agency funds, people, and other resources. 340
It must be remembered, though, that agencies exist solely to serve the
public in accordance with the law. The costs of observing the law and
fair procedure are bedrock obligations that cannot legitimately be
slighted simply because an agency might lack adequate resources or pre-
fer to direct them clsewhere. At worst, they are a price to be paid for
lawfulness and openness and accountability in government. The proce-
dures hers recommended are in the greatest part required by the law,
which should not be dishonored in the name of a false economy.8! The
balance of the recommendations—in the spirit of the APA—call for the
agencies to forswear coyness and advise the public candidly of the actions
they are taking, The recommended procedures will avert the imposition
of needless cost and confusion upon the public, and will foster a more
uniform and punctilious process of administration within the agencies.

In short, if an agency wants to bind the public, it should do it right.
1t should not try to do it on the cheap or on the sly. It should observe

authority at that staga. See the rules of the Administrative Committes of the Federal Reglster con-
cemning oltations of authority, 1 CFR. §§ 21.40-21.53 (1992). Agencies aften satisfy these loose
sequirements by citing the eutirety of  statute, or citing & section number followed by “t seg.”" In
mﬂmh&nweﬂdwwmt&awe provision that suthorizes a rulo like the
specific rule at hand to be tssued legislatively.

379, The following sample statement illustrates the brevity and sknplicity with which ths recom-
mendations in the text can be implemented: “This ruls Is published as a leglslative ruls and has the
force of law. It is authorized to be issued in legistative focm by 72 US.C. § 1234, which provides
that ‘the Commission may make such rules and regulations as ace necessary to carry out the provi-
slons of this chapter” Elements of rulemaking procedure required by statute have been complied
with In the following way: Notlce of proposed rulcmaking for this rule, in compliance with 5 U.S.C.
§ S53(5)(1)-C3), was published in the Federal Register on (ypothstically] July 25, 1993, 58 Fed. Reg.
34,567. The Naties invited all interested pessons to submit written data, views, arguments and com-
ments on the propoted rule, on or before November 1, 1993, ‘The publio hearing sequired by the
Commission's ensbling statute, 72 US.C. § 1235, was held in Hearing Room 2 in the Commisslon’s
offices at 2120 J Strest, N.W,, Washington, D.C, 20000, o Octaber 1, 1993, The statemeat of the
final rule’s basis and purposs, as required by 5 U.S.C. § 553(c), is published hecewith.”

380, Ses Thomas O. McGarity, Some Thoughts on “Deassifying” the Rulemaking Procens, 41
DUKE L.J, 1385 (1992); Michael Asimow, California Underground Regulations, 4 ApwiN, L. REv.
43 (1992). The “good cause” exception to notice-and-comment rulemaking procedures is available
where the use of those praced would be “Impracticabl ar contrary to the public
interest” 5 US.C § 5530)®), () (1988); see supra note 12.

381, If the burdens of lawful rulemaking becoma so severe that the agency cannot act effectively,
it can seek legislation empowering It to make legislative rules in a less burdensome manner.
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the authorities and procedures laid down by Congress, and it should
make use of some simple procedures to tell the publio in a helpful way

what it is doing.
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APPENDIX A
RECOMMENDATION 92-2: AGENCY POLICY STATEMENTS®

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

This recommendation addresses use of agency policy statements.
Policy statements fall within the category of agenoy actions that are
“rules” within the Administrative Procedure Act’s definition because
they constitute “the whole or a part of an agency statement of general or
particular applicability and future effect designed to implement, inter-
pret, or describe law or policy,” 5 U.S.C. § 551(4). “Rules” include (@
legislative rules, which have been promulgated through use of legislative
rulemaking procedures, usually including the notice-and-comment pro-
cedures of the Administrative Procedure Act, § U.S.C. § 553, and (b)
nonlegislative rules—that is, interpretive rules and policy statements—
which fall within the above definition of “rules” but which are not re-
quired to be promulgated through use of legislative rulemaking proce-
dures. Thus, policy statements include all substantive nonlegislative
rules to the extent that they are not limited to interpreting existing law.
They come with a variety of labels and include guidances, guidelines,
manuals, staff instructions, opinion letters, press releases or other infor-
mal captions.

Policy statements that inform agency staff and the public regarding
agency policy are beneficial to both, While they do not have the force of
law (as do legislative rules) and therefore can be challenged within the
agency, they nonetheless are important tools for guiding administration
and enforcement of agency statutes and for advising the public of agency
polioy.

The Conference is concerned, however, about situations where agen-
cles issue policy statements which they treat or which are reasonably re-
garded by the public as binding and dispositive of the issues they
address.! The issuance of such binding pronouncements as policy state-
menta daes not offer the opportunity for public comment which is nor-
mally afforded during the notice-and-comment legislative rulemeking
process for rules which have the force of law. Courts have frequently

* The Administrative Conference of the United States sdopted Recommendation 922 on
June 18, 1992, This fext Is reprinted from an advancs copy of the recommeadation provided to the
Duke Law Journal by Professor Robert A, Anthony. It will be codified at 1 CF.R. § 305.92-2. It
has been edited only to conform to the Duke Law Journal’s citatlon conventions.

1. There are many facets that must be assessed in determining whether a policy statement is
operationally & rule that binds affected persons. In general, we apply the concept here to agency
astatemonts that are usually issued in permaneat form and that are relled upon by an agency and ita
staff to decide polioy whose basls, legality, and soundnoss caunot be challenged within the agency.
Whether a statement is 2 matter of policy or Interpreiation, is Issued in & permaneat form, and i8 in
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overruled agency reliance on policy statements as binding on affected
persons.

Where the policy statement is treated by the agency as binding, it
operates effectively as a legislative rule but without the notice-and-com-~
ment protection of § 553. It may be difficult or impossible for affected
persons to challenge the policy statement within the agency’s own deci.
sional process; they may be foreclosed from an opportunity to contend
that the policy statement is unlawful or unwise, or that an alternative
policy should be adopted. Of course, affected persons could undergo the
application of the policy to them, exhaust administrative remedies and
then seek judicial review of agency denials or enforcement actions, at
which time they may find that the policy is given deference by the courts.
The practical consequencs is that this process may be costly and pro-
tracted, and that affected parties have neither the opportunity to partici-
pate in the process of policy development nor a realistic opportunity to
challenge the policy when applied within the agency or on judicial re-
view. The public is therefore denied the opportunity to comment and the
agency is denied the educative value of any facts and arguments the party
may have tendered.

The Conference believes this outcome should be avoided, first by
requiring that when an agency contemplates an announcement of sub-
stantive policy (other than through an adjudicative decision), it should
decide whether to issue the policy as a legislative rule, in a form that
binds affected persons, or as a nonbinding policy statement, Second, to
prevent policy statements from being treated as binding as a practical
matter, the recommendation suggests that agencies establish informal
and flexible procedures that allow an opportunity to challenge policy
statements. Recognizing that each agenoy’s process differs, the choice of
which procedures to change in implementing this recommendation re-
maing in the discretion of each agency. Likewise, actions taken during
review of the policy statement would not necessarily bs affected by such
reconsideration.

fast binding (or to what extent it is binding) are often difficult questions that can only be deolded in
context.

2. The Conference has already urged agencles 1o uge noti d Jurcs, where
possible, before promulgating an interpretive rule of general applicability or statement of gcncml
policy t.hlt in Tikely to have substantial impact on the publie, Agencles were urged to use post-

notice-and: durs If it is not practicabls to accept and consider com-
mcm: before the rule is promulgated. Ses Recommendation 76-5, “Interpretive Rules of General
Applicability and Statements of General Policy,” 1 C.F.R. § 305.76-5.
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RECOMMENDATIONS

The following recommendations applicable to policy statements are
intended to ensure that, befors an agency promulgates substantive
policies which bind® affected persons, it provides appropriate notice and
opportunity for comment on such policies, and makes sure that policy
statements are not treated as binding.

1. Legislative Rulemaking for Binding Policies

A. Agencies should not issue statements of general applicability
that are intended to impose binding substantive standards or obligations
upon affected persons without using legislative rulemaking procedures
{normally including notice-and-comment), Specifically, agencies should
not attempt to bind affected persons through policy statements.

B. When an agency publishes a legislative rule (e.g., in the Federal
Register and in official agency publications), the preamble to the rule
should state that it is a legislative rule intended to bind affected persons.
The preamble should also cite the specific statutory authority for issuing
the rule in binding form as well as the steps that it has taken to comply
with procedural requirements,

II. Policy Statements

A. Notice of Nonbinding Nature. Policy statements of general
applicability should make clear that they are not binding. Persons af-
fected by policy statements should be advised that such policy statements
may be challenged in the manner described in part B below. Agencies
should also ensure, to the extent practicable, that the nonbinding nature
of policy statements is communicated to all persons who apply them or
advise on the basis of them, including agency staff, counsel, administra-
tive law judges, and relevant state officials.

B. Procedures for Challenges to Policy Statements. Agencies that
issne policy statements should examine and, where necessary, change
their formal and informal procedures, where they already exist, to allow
as an additional subject requests for modification or reconsideration of

3. As tho term is used here, an agency ruling is “binding” when the agency treats it as a
standard where noncompliance may form an independent basls for action in matters that determine
the rights and obligations of any person outsids the egency. This is trus whether or not the rule was
promulgated in accordance with § $53. A document that was not issued pursuant to § 553, and
thersfors cannot be binding legally, may mvmbe)eu be bmdln] as a practical matter if the agency

trem it as dispositive of the hm Id ion s only with sub-
as d to procedural, rules. See R dation 92-1, “The Procedura) snd Fractice
Rule Bumpﬂon from the APA, Notil d-C Rulemaking Requis 3" (to be codified at

1 CPR. § 305.92-1),
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such statements. Agencies should also consider new procedures separate
from the context in which the policy statement is actually applied. The
procedures should not merely consist of an opportunity to challenge the
applicability of the document or to request waivers or exemption from it;
rather, affected persons should be afforded a fair opportunity to challenge
the legality or wisdom of the document and to suggest alternative choices
in an agency forum that assures adequate consideration by responsible
agenoy officials. The opportunity should take place at or before the time
the policy statement is applied to affected persons unless it is inappropri-
ate or impracticable to do s0. Agencies should not allow prior publica-
tion of the statement to foreclose full consideration of the positions being
advanced. When a policy statement is subject to repeated challenges,
agencies should consider instituting legislative rulemaking proceedings
on the policy.

Il Instructions to Agency Staff

This recommendation does not preclude an agency from making a
policy statement which is anthoritative for staff officials in the interest of
administrative uniformity or policy coherence. Indeed, agencies are en-
couraged to provide guidance to staff in the form of manuals and other
mansgement directives as a means to regularize employee action that di-
rectly affects the public. However, they should advise staff that while .
instructive to them, such policy guidance does not constitute a standard
where noncompliance may form an independent basis for action in mat-
ters that determine the rights and obligations of any person outside the
agency. Further, agencles are encouraged to obtain public comment on
such guidance. Finally, in any case in which staff officials’ adherence to
such directives may affect a member of the public, care should be taken
to observe the requirements of 5 U.S.C. § 552(a) which imposes a publi-
cation requirement independent of any obligation to employ notice-and-
comment procedures,

HeinOnline -- 41 Duke L. J. 1384 1891-1992



-

219

Recommendations of the Administrative Conference of the United States Page 1 of 5

R U COLLEGE OF LAW]
ABA ADMINISTRATIVE PROCEDURE DATABASE

|SITE SPECIFIC DIGITAL TEXTS

Recommendations of the Administrative
Conference of the United States

CODE OF FEDERAL REGULATIONS
TITLE 1--GENERAL PROVISIONS

CHAPTER TII--ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

PART 305--RECOMMENDATIONS OF THE
ADMINISTRATIVE CONFERENCE OF THE UNITED
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1 C.F.R. 5305922

5305.92-2 Agency policy statements (Recommendation No. 92-
2).

This recommendation addresses use of agency policy statements.
Policy statements fall within the category of agency actions that
are "rules" within the Administrative Procedure Act's definition
because they constitute "the whole or a part of an agency
statement of general or particular applicability and future effect
designed to implement, interpret, or describe law or policy," 5
US.C. 551(4). "Rules” include (a) legislative rules, which have
been promulgated through use of legislative rulemaking
procedures, usually including the notice-and-comment procedures
of the Administrative Procedure Act, 5 U.8.C. 553, and (b)
nonlegislative rules--that is, interpretive rules and policy
statements--which fall within the above definition of "rules" but
which are not required to be promulgated through use of
legislative rulemaking procedures. Thus, policy statements
include all

substantive nonlegislative rules to the extent that they are not
limited to interpreting existing law. They come with a variety of
labels and include guidances, guidelines, manuals, staff
instructions, opinion Ictters, press releases or other informal
captions.
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Policy statements that inform agency staff and the public
regarding agency policy are beneficial to both. While they do not
have the force of law (as do legislative rules) and therefore can be
challenged within the agency, they nonetheless are important
tools for guiding administration and enft of agency
statutes and for advising the public of agency policy.

The Conference is concerned, however, about situations where
agencies issue policy statements which they treat or which are
reasonably regarded by the public as binding and dispositive of
the issues they address. [FN1] The issuance of such binding

pr nents as policy stat ts does not offer the
opportunity for public comment which is normally afforded
during the notice- and-comment legislative rulemaking process
for rules which have the force of law. Courts have frequently
overruled agency reliance on policy statements as binding on
affected persons.

[FN1] There are many facets that must be assessed in determining
whether a policy statement is operationally a rule that binds
affected persons. In general, we apply the concept here to agency
statements that are usually issued in permanent form and that are
relied upon by an agency and its staff to decide policy whose
basis, legality, and soundness cannot be challenged within the
agency. Whether a statement is a matter of policy or
interpretation, is issued in a permanent form, and is in fact
binding (or to what extent it is binding) are often difficult
questions that can only be decided in context.

Where the policy statement is treated by the agency as binding, it
operates effectively as a legislative rule but without the notice-
and-comment protection of section 553. It may be difficult or
impossible for affected persons to chall the policy it
within the agency's own decisional process; they may be
foreclosed from an opportunity to contend that the policy
statement is unlawful or unwise, or that an alternative policy
should be adopted. Of course, affected persons could undergo the
application of the policy to them, exhaust administrative remedies
and then seek judicial review of agency denials or enforcement
actions, at which time they may find that the policy is given
deference by the courts. The practical consequence is that this
process may be costly and protracted, and that affected parties
have neither the opportunity to participate in the process of policy
development nor a realistic opportunity to challenge the policy
when applied within the agenc